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ABSTRACT 


In law, insurance contracts are said to be subject to the doctrine 


of uberrima fides, i.e., they are contracts of utmost good faith obliging 
both the insurer and the insured to conform to a high standard of conduct, 
especially as regards disclosure of material facts affecting the appre- 
ciation of the risk to be covered. 

In theory, this doctrine applies equally to the insurer and the 
insured, but in practice it has come to mean that the insured is under 
a heavy onus of disclosure when he applies for insurance coverage of any 
type, either personally or through an insurance agent. 

The modern doctrines of disclosure originated in the law of marine 
insurance in 16th century England. At that time, it was not unfair to 
expect a very high standard of disclosure from the insured, because as 
the owner of the vessel or cargo to be insured, he was in a better 
position than the underwriter to know the nature and extent of the risk 
to be covered. The underwriter was at a comparative disadvantage with 
regard to the accurate assessment of the risk. 

The situation is vastly different today, since the insurance 
industry is wealthy, large and supremely organized. Its expertise in 
matters of risk assessment and its corps of trained personnel give it an 
undoubted advantage over the lay consumer of insurance services. Most 
risks of an ordinary consumer type are highly standardized, such as 
automobile coverage, package homeowner's coverage, and life insurance 
coverage. 

Despite these tremendous changes in the insurance marketplace, 


the insurer continues to enjoy a preferred legal position in the area of 
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disclosure of material facts, As will be seen, the classical doctrine 
was enunciated by Lord Mansfield in the 18th century and has not changed 
substantially since then. 

In the face of well entrenched common law doctrines, the insurance 
consumer must rely upon legislative intervention for the fulfillment of 
his reasonable expectations. However, legislative regulation of stan- 
dards of disclosure is piecemeal and ineffective. Occasionally, members 
of the judiciary have lamented this situation. For example, Fletcher 
Moulton L.J., of the English Court of Appeal, in the celebrated case of 
doubly secure by requiring the assured to guarantee as a condition for 
the validity of the policy the strict accuracy as well as the bona fides 
of answers to questions in the proposal form, even when the matters dealt 
with are technical in nature. The judge ended his remarks thus: "I wish 
I could adequately warn the public against such practices on the part of 
insurance offices." 

It is therefore proposed to study the extent of the duty of dis- 
closure as laid down by Lord Mansfield, to trace briefly the various 
stages of its development, to analyze the present state of the doctrine 
in the law, and to point out its deficiencies. Finally, an attempt will 
be made to introduce a series of recommendations arising out of the study 


with a view to reforming the law. 
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Excerpt from "This is a Law", a 
poem by F. R. Scott in Volume 5i, 
Canadian Bar Review. 
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INTRODUCTION 


This thesis will be devoted to a study of the insured's duty of 
disclosure in the law of insurance of Canada and the United Kingdom. 

Chapter one will deal mainly with the histerical development 
of this duty up to the twentieth century. 

A more detailed exposition of the law in this area as it has 
emerged in Canada in the present century will be presented in the second 
chapter. An effort will be made to expound the main principles of 
Canadian law and to compare them with English law with a view to 
elucidating salient features of the duty of disclosure and to discovering 
any demerits in our present rules of law. The second chapter will close 
with a discussion of the difficulties encountered by the insured while 
applying for coverage through an agent. 

The third chapter will contain a summary, critical analysis, and 
suggestions for reform. 

Since the study is consumer-oriented, an attempt will be made to 
highlight areas where consumers of insurance have been placed in a dis- 
advantageous position with regard to their duty to disclose material facts 


when applying for insurance coverage. 
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CHAPTER ONE 


I. HISTORICAL DEVELOPMENT OF THE DOCTRINE 
OF UBERRIMA FIDES - UNITED KINGDOM 

The applicant or proposer for insurance coverage in England is 
under a common law duty to make, at his own initiative, full disclosure 
of all material facts during the preliminary negotiations for the insu- 
rance contract.- the so called doctrine of uberrima fides. This is 
based on the assumption that facts material to insurance are not 
generally within the knowledge of the insurer, but are exclusively 
known to the peoucaeres As will be discussed later, this may have been 
true historically, but is unfounded in present times when insurers know 
more about the subject matter of insurance than does the insured. 

The duty of disclosure is a positive duty to disclose material 
facts and a mere omission constitutes breach of ee. It is there- 
fore not only concealment but also omission which has the effect of 
avoiding a contract of insurance. Generally, in non-marine cases, 
certain stipulations are inserted in the contract which may have the 
effect of defining, regulating or even limiting the quantum of disclo- 
sure, e.g., the introduction of the "basis clause" has the effect of 


making the truth of the answers in the application a condition of the 


Li oel v. Law Union and Crown Insurance Co., [1908] 2 K.B. 863 
at?8975°C.As 


a Fe an General Omnibus Co. v. Holloway, [1912] 2 K.B. 72, at 85, C.A. 


Ofte tmer's Marine Insurance Act, 1950, 29, 30 (Sth ed.). 
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validity of the policy irrespective of the materiality or otherwise of 
; : b 
the fact in question. 

Conversely, the inclusion of specific questions in the proposal 
forms as a matter of interpretation of the contract, can be taken to 
mean that the duty of disclosure is limited to questions asked. Unless 
an intention to limit the duty can be clearly shown from the terms of 
the contract, the insured is subject to the full common law duty of 

5 
disclosure. 

The doctrine of uberrima fides is a broad concept from which 
the duty of disclosure flows as a corollary. The doctrine, as it deve- 
loped, required utmost good faith of the contracting parties in con- 
tracts of insurance. If this was not observed by either party, the 
other party could avoid the contract irrespective of the innocence of 
his contractual partner. This is borne out by the pronouncements of 

‘ ; 6 ; P 

Lord Mansfield in Carter v. Boehm. He made the following observations 
regarding the knowledge of material facts possessed by the insured: 

"The special facts, upon which the contingent 

chance is to be computed, lie most commonly 

in the knowledge of the insured only. The 

underwriter trusts to his statement, and 

proceeds upon confidence that he does not 

keep back any circumstance in his knowledge, 


to mislead the underwriter into a belief 
that the circumstance does not exist, and 


Seaton Ltd? vy bonnin, (L922) 20A.C. 4135°H.L, 
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to induce him to estimate the risk, as 
ifeit didenot,.exist." 
Discussing the effect of concealment or non-disclosure of 
material facts, the learned Chief Justice gress eRe Wi 
"The keeping back such circumstance is a 
fraud, and therefore the policy is void. 
Although suppression should happen through 
mistake, without any fraudulent intention; 
yet still the underwriter is deceived, and 
the policy is void; because the risk run is 
really different from the risk understood 
and intended to be run, at the time of the 
agreement." 
It follows from the foregoing that at common law, under the 


doctrine of uberrima fides, a failure to disclose or a mis-statement 


of fact constituted a legal os Ae 
A. BACKGROUND OF THE DOCTRINE OF UBERRIMA FIDES 


The duty of the insured to disclose material facts in non- 
marine insurance was, at the end of eighteenth century, a narrow one 
requiring the applicant for coverage to disclose facts exclusively 

erg ‘ 10 a 4 : ; 
within his knowledge. The duty of obtaining material information was 
; A ; ee : 
placed upon the insurer, and what the underwriter, by fair inquiry, 


could learn from ordinary sources of information was not required to be 


tid. 


"Taylor Wee ‘London Ass. Corpn., {1935] S.C.R. 422 at 425. 
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; 12 
disclosed, It was only fraudulent concealment on the part of an 
F ; 13 
insured that avoided a policy. 

In marine insurance, however, the insured was required to com- 
municate every material circumstance irrespective of the intention or 

P : F 14 o 
lack of intention to deceive. The reason for the rule was that the 
subject of insurance, i.e., ship or cargo, was not available for in- 
spection by insurer's surveyors which necessitated complete reliance 

: wee : t5 
on the description presented by the insured. 

The doctrine of disclosure as propounded by Lord Mansfield in 
the celebrated case of Carter v. Boehm, supra, a full discussion of 
which will follow, has been misconceived and misapplied by English 
judges. This resulted in a number of unnecessarily wide judicial 

; 16 : : 
dicta, which assumed undue importance because they were followed 


: : L7 
rather slavishly in later cases. As a consequence, the duty 


tee yier v. Woodhouse (1817), Holt N.P. at 573. 


Mayne v. Walter (1782), 3 Doug. K.B. 79, see, the report in Park, 
The Law of Marine Insurance 195 & 363 (1800), and 99, Douglas 1-4 
K.B., Term Reports 1 at 548. 


ate TeRGR Misrepresentation and Concealment in Insurance, (1970-71) 8 
An. Bus. LJ, 119. 


tas Le on Insurance 368 (3rd. ed. 1951). 


Oe nenan v. Desborough (1828), 8 B. & C. 586; Bates v. Hewitt (1867), 
HeRTO? Q5Bo.595*A London. Assurance v.. Mansel 1(1879)5..d40Ch.oDs.363% 
Rozanes v. Bowen (1928), 32 Ll. L. Rep. 98, C.A.; Australia and New 
Zealand Bank v. Colonial and Eagle Wharves Ltd. (1960), 2 Lloyd's 
Rep. 241. 


aT Lindenau v. Desborough, supra, consd. London Assurance Co. v. 
Mansel. (1879), 11. Ch. D. 3633; Joel v. Law Union and Crown Ins., 
[1908] 2 K.B. 863. Refd. Yorke v. Yorkshire Ins., [1918] 1 

[Continued on next page. ] 
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of disclosure at common law was greatly broadened in the past and 
present centuries. The insured is now required to communicate without 
, ; : 18 : 
being asked every material circumstance ° known or which ought to be 
. F F iE , 
known by him whether he thought it to be material or not. : Even with 
regard to marine insurance, the eighteenth century doctrine did not go 
20 , ; : : ‘ ins 
so far. On the other hand, if the insurer has instituted inquiries, 
such as those soliciting information, on the application for coverage, 
it may be said to be in a position to discover the facts, but is not 
: 21. 
obliged to do so. 
j ; : : ‘ pa) 
The law in Canada requires a written application forn, but 


the questions on it do not necessarily exhaust the applicant's duty to 


disclose facts material to the risk. Since the source of the duty of 


en ooo 


[Continued from page 5.] 
K.B. 662; Herbert v. Mercantile Fire Ins. Co. (1878), 43 
Vac.0.B. 384) (CoA.)- Can. 


(B) Bates v. Hewitt, supra, refd. Glicksman v. Lancashire & Gen. 
Asef Cos, 164022) A. Cael39, 


Crown.ins. bites) 20K..8.. 6634: 
aD Raeancn Vv. bowen (1928), 52 Ll. L. Rep. 98, C.A. 


ser Rites wi Renders (1874) .ul. Rey 9/Q.B. at 58/3_Auctralia.and New 


Zealand Bank v. Colonial and Eagle Wharves Ltd. (1960), 2 Lloyd's 
Rep. 241. 


en i EE ER RT RT 


Evaltdation, 9(1969) 32. Mod. Le Rev. 615 at 7616. 
21 : 
Bates v. Hewitte (A867)48 Laas 260, Rs at. 611. 


ae automobile and life insurance, written application form is inva- 
riably required in Canada. In fire insurance, the law in Alberta 
requires a written application form. [Jt appears that in other 
provinces, this is optional. 
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disclosure is the common law, the courts may legitimately hold that 
although a specific question on particular issue has not been asked in 
the application for insurance, the insured must disclose material facts 
in the ordinary discharge of his duty. On the other hand, the questions 
in the application define the limits of what is material, e.g., if the 
proposer for a fire insurance contract is asked to list the number of 
fires which he has had during the preceding three years, the specification 
of the period may relieve the applicant from disclosing a fire which 
took place prior to that period. The courts may, in such instances, find 
waiver of the duty to disclose prior occurrences. Whether the courts will 
find a strict duty of disclosure or waiver of such duty depends, in the 
absence of legislation, upon the construction of the contract and the 
circumstances of each case. 

Apart from the rather strict attitude developed by English 
judges toward the applicant for insurance, a desire on the part of 
insurers to make themselves doubly secure has put another obstacle in 
the path of the insured. The “basis of contract clause", which made its 
debut around 1834, in a reported case of Duckett v. Wiser was 
invented by insurance underwriters and required the insured to warrant, 
on pain of nullity of the insurance contract, the strict accuracy and 
bona fides of answers given to questions in the proposal form. This 
prompted Fletcher Moulton L.J., to make the following comments in the 
leading case of Joel v. Law _Union & Crown Insurance: 


"Insurers are thus in the highly favourable 
position that they are entitled not only to bona 
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23 (1834), 2 Cr. & M. 348. 


2471908] O°. 8. 863 CA, at 885. 
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fides on the part of the applicant but 
also to full disclosures of all know- 
ledge possessed by the applicant that 
is material to the risk. And in my 
opinion they would have been wise if 
they had contended themselves with this. 
Unfortunately the desire to make them- 
selves doubly secure has made them depart 
widely from this position by requiring 
the assured to agree that accuracy, as 
well as the bona fides of his answers 
to various questions put to him by them 
or on their behalf shall be a condition 
Or tnervalidity of the policy . ...., L 
wish I could adequately warn the public 
against such practices on the part of 
insurance offices." 


When applying for insurance coverage the insured is normally 
required to answer a number of questions, listed in an application 
25 é . ° . . 4 of 
forn, designed to elicit information necessary for the assessment of 
the risk. Typically, the insured has to verify the accuracy of the 
answers by signing a declaration at the end of proposal form which 


appears in a number of variations. In substance the insured makes the 


; 26 
following averment: 


"JT declare that the particulars and state- 
ments made by me above are correct, and I 

agree that they shall be the basis of the 

contract between me and the 

company." 


eran ee 


cele life and motor-vehicle insurance, this practice may be regarded 
as invariable; in fire insurance we understand that it is unusual, 
in other classes the practice probably varies." Law Reform Committee 
Fifth Report (Conditions and Exceptions in Insurance Policies) Cmnd. 
G2 01957), apara.. ab at, fi. 


ae and Diamond, The Consumer, Society and the Law 231 (2d. ed. 
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in Insurance Law, (1971) 34 Mod. L. Rev. 29. 
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The insurer may thus avoid liability by showing the inaccuracy 
of any statement, whether or not it was material to the contract. The 


; : 27, : : ; 
House of Lords in Anderson v. Fitzgerald, an Irish case, dealing with 
a "basis of contract clause" said that its inclusion in the proposal 
form excluded the consideration of materiality by the jury. In Canada, 
however, the inclusion of the "basis clause" does not have the effect 
of avoiding a policy unless the inaccuracy is material to the acceptance 

? 28 
of the risk. 

The test or standard of materiality as laid down by English 
judges is that of a "reasonable insurer" and not that of a “reasonable 
. ! ‘ ‘ 529 
insured’. Lord Esher, in Rivaz v. Gerussi-” stated: 

"Every circumstance is material which would 
influence the judgement of a prudent insurer 
in fixing the premium or determining whether 
he will take the risk." 

In consequence, the layman, when applying for insurance cover- 
age, must govern his disclosure of facts according to what a "reason- 


able insurer" would consider to be material to the underwriting of the 


risk. A formidable task indeed! A more detailed discussion of this 
subject will be presented in due course. 
The insured has been placed in even a more difficult position 


by the fact that questions requiring him to state opinions have been 


27 (1853), AA le Goes pa oa. 
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30 4 
treated as statements of facts; for example, a question is asked 
whether the life proposed to be insured has suffered from illness or 
disease. The insured may not realize his affliction, but the medical 
expert of the company may determine that illness existed at the time of 
effecting insurance, and liability under the policy may be repudiated. 
In Canada, both the applicant and the life to be insured, when applying 
for insurance coverage, are required to disclose facts within their 
knowledge. However, the policy cannot be avoided for innocent non- 
; ee ? ; 31 
disclosure or misrepresentation of a latent disease. 
Without restricting the generality of facts which an insured is 
required to disclose, he must communicate to the insurer his claims 
: 32 : ; } hat ca 
history, and previous rejections of coverage by other insurers, his 
gen Age 34 F , : P oe] 
criminal convictions and in some cases his nationality. 
It may fairly be said that in England, the insurer requires the 


disclosure not only of those facts which affect the risk but of all the 
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a herter v. Marshall (1922), 12 L1.L. Rep. 413, C.A.; Ewer v. National 
Employers Mutual Gen. Ins. Ass. Ltd., [1937] 2 All E.R. 193; Roberts 
¥. Avon Ins. Co., 11956) 2. Lloyds Rep. 240, 


S20 fetewan v. Lancashire and Gen. Ass. Co., [1927] A.C. 139 which 


artig. *the decision of Court of Appeal at 11925] 2 K.B. 593. 


eee Lien Tosatti, (195) Lloyd @ Rep. 139, CsA. Regine Fur Cosy. 


Bossom, [1951] 2 Lloyd's Rep. 466; Roselodge Ltd. v. Castle (1966), 
2*tloyd's Repr 113% 


Sipiorne Ve Poland, (lo22)2 K.B, 3643 Becker v, Marshall (1922), 12. U1; 
Ee Rep. 413, °CcA. 


10 


yea, Ree: 


¥ pail) 
Recta as ik AEE ON nnentb 
As. ase sl “at seni ‘saint | 
Posrstinyer sd an eae i alk Meena sntaselte 
gatelgie ditt itera? od O87aRth aly in” test iqye site dod wba a 

siedd itd¥ie ion) seSIoath a9 besides: ssa \ssemn40o sodatiaah. we 
+tieh' sagooned “TOE bokiows did a ynvds Yolteq’ att .xsveee *.egheiwenl ; 

W sanekth: deddek 49s Kehtenncougnsta 12 eavwokeedh 


+ 


at kisdagdk we Atle Wisel” bo Pil sadnasy ots gotaes 41ee3 ane cu) 
enisls utd tetveol sir 99 Srectoiuemcn. tam a jsaudsekh oF berlupet : 
eid Oe ewisnadt ‘oiltd vd @REISVG> “I> ‘UqOFIIe7 57 moive tg hee Se ssasetd 
CE. iitamaraen dll ‘Assen aqgiy 22 ace“ ane}s.tvndo Temes 
att eoslupas wide? ap) beak tand al 74a? bie G4 ePete? que 32 aT 


ett Sta Bo sud ets ba Gna 18h Wl dd deoat sandy 24 exo Jao eevectgath: 


i EI I A 


ite 2 val J ton er (L%@L) vena 
Wet 2.8 fii: 8 aes tee ae aE 6 ptOL 22° 


con) Lge 


“ould al. ats 


facts which will enable him to decide whether or not he will accept the 
risk and if so, at what rate of pee 

In the eighteenth century, the insured enjoyed an equal bargai- 
ning position vis-a~vis the insurer inasmuch as it was usual for the 
proposer or applicant to complete an insurance slip, and for the under- 
writers to affix their signatures to the same in order to indicate the 
extent of the risk they were prepared to separates Following upon this 
history, two legal ideologies dear to the common law have greatly con- 
tributed to the present difficulties of the insured. They are, first, 
the doctrine of freedom of contract between parties on an equal footing, 
and, second, the premise that insofar as the risk is concerned, the 
insured knows everything and the underwriter knows nothing. These 
premises have long since ceased to correspond with reality, but have 
been perpetuated mainly by judicial adherence to precedent. 

The average insurance consumer has rarely, if ever, enjoyed a 
strong economic position from which to negotiate the terms of his 
insurance contract. What room to negotiate he might have enjoyed his- 
torically has disappeared in an age of huge insurance companies and 
"fine print" standard policies. Consequently any meaningful protection 
for the insuring public must depend upon statutory regulation of policy 
terms and conditions. Although some legislation Pees improvements 


are needed. 


id 


oeeet ans Insurance Law Rights at Variance with Policy Provisions, 
(1970) 83 Harv... Uy Rev. Part.2, 96) at. 966. 


Seat duiria in the Insurance Acts of different Provinces of Canada which 
will be discussed below. 
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Furthermore, the device of the "basis clause", the difficulty 
in obtaining expert testimony on behalf of the insured as to the 
materiality or otherwise of facts, the legal test of materiality being 
that of the reasonable insurer, the dearth of legislative protection, 
and the inability of the judiciary to uniformly construe policies contra 
proferentem, i.e., against the insurer and in favour of the insured, add 
to the factors that have multiplied the difficulties of the insured. 
These factors have placed the insurer in a strong position to avoid 
claims under policies based on the defence of breach of the insured's 
duty to disclose. 

In addition, the insurer may benefit by an element of surprise 
in that the effect of the questions in the application form may lead 
the insured to believe that the former has solicited all the information 
needed. This can be a dangerous assumption. 

In fact, in many cases the insured may not realize until after 
his claim has arisen that certain alleged facts were material, whereas 
the insurer, having the vast experience of the insurance industry and a 
huge inventory of claims experience to rely upon, has been in a position 
to know all along which facts are material or not. Even so, the insurer 
is not legally constrained to frame its questions in such a manner as 
to elicit all the material information needed. The insurer has the 
added advantage of finding material facts by its own means, that is, 
through statistical and actuarial surveys, and often by medical exa- 
mination of the life at risk in the case of life insurance. 

The insured is also in a disadvantageous position when applying 
for coverage through an insurer's agent since the agent is treated as 


agent of the proposer, and any non-disclosure or inaccuracy in the 
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answers as a result of intentional or unintentional acts on the part of 
the agent while completing an application will be attributed to the 
applicant. The insured must suffer the consequences if he signs the 
application without reading it or having it properly explained. 

The somewhat precarious position of the insured was well expres~ 
sed by a Report issued in 1957 by the U.K. Law Ger aol ct which 


had this to say at paragraph four: 


wv « - a fact may be material to insurers 


in the light of great volume of experience 
of claims available to them, which would 
not necessarily appear to a proposer for 
insurance, however, honest and careful, to 
be one which he ought to disclose." 


The Committee made the following three recommendations for intro- 
ducing new provisions into the insurance law of the United Kingdom. 


Subparagraphs one and two of paragraph fourteen of the Report read 


"(1) that for the purposes of any contract 
of insurance no fact should be deemed 
material unless it would have been 
considered material by a reasonable 
insured; 


(2) that, notwithstanding anything contained 
or incorporated in a contract of 
insurance, no defence to a claim 
thereunder should be maintainable by 
reason of any mis-statement of 
fact by the insured, where the 
insured can prove that a statement was 
true to the best of his knowledge and 
belief; 


> Mewsholme Bros. v. Road Transport and Gen. Ins. Co., [1929] All E.R. 
Rep. 442. 


spe fth Report (1957). 
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(3) that any person who solicits or nego- 
tiates a contract of insurance should 
be deemed for the purposes of formation 
of the contract, to be the agent of the 
insurers, and that the knowledge of such 
person should be deemed to be the know- 
ledge of the insurers." 
It is unfortunate that these recommendations have not received 
legislative attention thus far. It has yet to be seen whether in the 
future any legislative reforms will be introduced to protect the insur- 


ing public and to restore a measure of equilibrium to the bargaining 


position of the parties to insurance contracts. 
B. EIGHTEENTH CENTURY_DEVELOPMENTS 


Having seen the background of the doctrine of uberrima fides, we 
will now examine the common law in its historical perspective and deal 
briefly with developments up to the present century. 

The most authoritative pronouncement on the doctrine of disclo- 
sure is to be found in the celebrated judgement of Lord Mansfield in 
Carter v. Boclme + This dictum has often been repeated in various judge- 
ments, but the rule that has emerged today is a completely distorted 
version of that laid down by the learned Chief Justice. This is due to 
the fact that an isolated paragraph from the judgement is cited as an 
authority with the result that the rest has been ignored and the idea 
underlying the whole judgement has not been properly expressed in later 


2 
judgements. The often quoted paragraph reacee? 
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"The special facts, upon which the contingent 
chance is to be computed, lie most commonly 
in the knowledge of the insured only. The 
underwriter trusts to his statement, and 
proceeds upon confidence that he does not 
keep back any circumstance in his know- 
ledge, to mislead the underwriter into 

a belief that the circumstances does not 
exist, and to induce him to estimate the 
TUSK, Vase1ieit dddinotiexisté” 

It is necessary to briefly narrate the facts giving rise to the 
case and the judgement. The Governor of an island in Sumatra apprehen- 
ding an attack by the French forces, insured the Fort Marlborough and a 
factory against capture. Following a claim, the insurer resisted pay- 
ment on the pretext that the Governor had failed to disclose a fact 
which the insurer regarded as highly material, i.e., the weakness of 
the Fort and its susceptibility to capture by the French. 

The learned Chief Justice observed that the insurer was fully 
conversant with the fact that the insurance was for the Governor and he 
must be aware of the state of the place. The insurer also knew that the 
Governor could not disclose the facts in accordance with his duty and 
that the Governor, in applying for insurance, at least apprehended a 
possibility of attack. Under these circumstances, the insurer agreed to 
underwrite the risk without asking any questions or making investigations. 
This implies that the underwriter assumed the knowledge of the state of 
the place upon himself. It was a matter not exclusively within the 
knowledge of the Governor and the underwriter could obtain the informa- 

43 


tion in various ways. 


; 44 
Hasson, in a critical evaluation of the doctrine of disclosure, 
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has aptly remarked that Lord Mansfield undoubtedly conceived of the 
insured's duty as a narrow one, and made it incumbent on the insurer to 
obtain material information, and that the rule stated by Lord Mansfield 
was applicable to all branches of insurance. 

In the course of his judgement Lord Mansfield also observed that 
the duty of disclosure was reciprocal, and if the underwriter insured a 
ship which he privately knew to have arrived, the concealment on his 
part would avoid the policy and the insurer would be required to return 
the premium. 

The learned Chief Justice also remarked that good faith forbids 
either party from concealing a fact exclusively within his knowledge and 
drawing the other into a contract thereby taking advantage of his lack 
of knowledge and contrary peerr?” He further stated that if the 
insurer knows a certain fact, he cannot demand that the policy be dec- 
lared void because the insured did not tell him what he actually knew, 
irrespective of the source of his information. 

Lord Mansfield, laying down the extent of the duty, said that 
the insured is not required to disclose what the underwriter ought to 


4] 
know or what he assumes the knowledge of and waives the information of. 


He also pointed out aed 


Bren the report in Park, The Law of Marine Insurance 185 (1800). 
EEE 

tia. ‘| 

48 


id. at 186. 
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"[T]he reason of the rule, which obliges the 
parties to disclose, is to prevent fraud, 

and encourage good faith, it is adapted to 
such facts as vary the nature of the contract, 
which one privately knows, and the other is 
ignorant of, and has no reason to suspect." 

The duty of disclosure emerging from the above pronouncements 
of Lord Mansfield may be recapitulated by saying that the insured's 
duty to disclose facts arises in connection with facts which he pri- 
vately knows and which the insurer is ignorant of and has no reason to 
suspect. 

Another important pronouncement by Lord Mansfield on the duty 

: ; : ‘ 49 : 

of disclosure is to be found in Mayne v. Walter. In that case a 

‘ eee: , : 
Portuguese ship called The S.S. "N° S ‘" de Paidade et San Francisco 
insured by the defendant and carrying English supercargo was impounded 
by a French Privateer. At the relevant time, an ordinance was in force 
in France which prohibited the Dutch ships from carrying any cargo des- 
tined to a country at war with France. The insurer tried to repudiate 
liability by arguing that the insured did not tell him about the enforce- 
ment of the Ordinance. 

The learned Chief Justice holding for the insured made the 

: 7 50 
following observations: 
"Tf both parties were ignorant of it [the 
Ordinance], the underwriter must run all 


risk: and if the defendant knew of such 
an edict, it was his duty to inquire if 


49 


See the report in Park, The Law of Marine Insurance at 195 and 363 
(1800); 99 Douglas 1-4 K.B., Term Reports 1 at 548; (1782), 3 Doug. 
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such a supercargo were on board, It must 
be a fraudulent concealment of circumstances, 
that will vitiate a policy," 

The rule that only fraudulent concealment vitiates a policy en- 
compasses this case and Carter v. Boehm. It is, therefore, clear from 
these leading cases that the duty of disclosure as envisaged by Lord 
Mansfield was a relatively narrow one and remained so until the end of 
the eighteenth century. It continued to be so treated by some courts 
: : ph 
in the nineteenth century. 

We will now examine the case law in the past and present centu- 


ries which has been responsible for the amplified version of the duty 


of disclosure originally propounded by Lord Mansfield. 


C. NINETEENTH AND TWENTIETH CENTURY DEVELOPMENTS 


This first noteworthy development is that questions requiring 
an insured to state his opinion began to be treated as questions re- 
quiring accurate statements of fact. 

In Lindenau v. tee bop deh a the Duke of Saxe Gotha had placed 
a life insurance policy through the insurer's agent in Germany. The 
Duke was examined by his own doctors in Germany, on the basis of which 
the policy was issued. The medical report had revealed that the Duke 
suffered from hindrance in speech in consequence of a sustained inflam- 


mation in his chest and there were no findings as regards his mental 


faculties. The Duke died of brain tumour and an action was brought on 


7S Hambrough v. Mutual Life Ins. Co. of New York (1895), 72 L.T. 140 at 
141 C.A.: In the absence of fraud, mere silence by the insured as to 
material facts did not avoid a policy. 


92 (1828), 8 B. & C. 586. 
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the policy. 

The insurer resisted payment on the pretext of non-disclosure 
of an allegedly highly material fact, viz., the mental faculties of the 
Duke. It was established that the state of the Duke's intellect was in 
the hands of his physician. He was unable to speak and hardly ever 
exercised a will of his own, but neither the insured nor the examining 
physicians knew about the existence of brain tumour at the relevant 
time. Judgement was awarded in favour of the insurer on the grounds 
that the Duke was a foreigner and the insurer in issuing a life policy 
had relied on the assessment by the Duke's doctors who had failed to 
disclose that the Duke was unable to speak and to exercise his will. 

A statement of Bayley J., in the above case has been frequently 
cited as authority in English and Canadian cases and has assumed undue 

; : oe 53 

importance in various branches of insurance. The statement reads: 

"Ii think that in all cases of insurance, 

whether on ships, houses or lives, the 

underwriter should be informed of every 

material circumstance within the knowledge 

of assured and the proper question is, 

whether any particular circumstance was 

in fact material and not whether the party 

believed it to be so. The contrary 

doctrine would iead to frequent suppression 

of information, and it would be extremely 


difficult to show that the party neglecting 
to give the information thought it material." 


It appears pertinent to make two observations at this stage. 
Firstly, the fact that the Duke was afflicted with brain tumour was not 
within his knowledge. Thus the insured was placed under an onus to 


disclose material facts whether he thought them material or not. 
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Secondly, this doctrine was not confined to life insurances, but pur- 
ported to embrace all types of insurance. 

In London Assurance v. “Abe it was held that non-disclosure 
of the fact that the insured had been declined coverage by another life 
insurance company was fatal to a claim. The insured was passed as a 
first class life by every medical officer who examined him, but two 
companies reserved their right to decline the proposal before the 
receipt of the premium. One of the companies learned that two other 
insurers had declined to increase the risk on existing policies on the 
insured's life, and exercised its right to refuse the risk. 

The reason why the previous insurers had refused to increase 
insurance on the applicant's life was that they already held policies 
covering him and did not prefer accumulation of risk in one life. The 
reason for refusal was not illness, or poor health which may be termed 
as material, nevertheless judgement was given in favour of the insurer 
to the effect that the insured should have disclosed the refusal. 

It is submitted that the court should have laid down a quali- 
fied rule here. Although previous refusals by other insurers may be 
material in assessing the degree of risk involved, in cases where this 
does not affect the quality of the risk, it should not be regarded as 
material. 

An interesting case on the subject in the present century is 
that of Godfrey v. Britannic Insurance Cones in which it was held that 


the insured must disclose material facts not only within his knowledge, 


541879), Biel's o225% 


931963), AyLioyd's Rep. 515. 
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but also those which he ought to know. 

The insured in answer to a question: "Have you suffered from 
any illness or accident or received medical advice or treatment without 
operation?" failed to disclose that he had been sent to a hospital for 
check-up of his kidneys and that his health had been generally poor. 

It is interesting to point out that the insurance company con- 
ceded that the insured had not deliberately concealed the facts of his 
medical history but had genuinely thought them to be Cnr cer sta. 
However, Roskill J. awarded judgement in favour of the insurer on 
grounds of non-disclosure of medical check-up and bad health. 

It appears to follow that the insured's opinion as to materia- 
lity or otherwise is irrelevant, and that materiality is judged from 
the viewpoint of a prudent underwriter in fixing the premium or in 
determining whether or not he will accept the risk. 

In marine insurance, in the eighteenth century, the insured was 
bound to communicate every fact within his knowledge that was material 
but was not required to disclose what the underwriter could, by fair 
inquiry, dieeavaeees However, the scope of his duty was enlarged by 
Bates v. Hemibe as in which Judge Shee observed that the insurer, if he 
had instituted inquiries, might have discovered the material fact in 


question, but he is not obliged to do ae 


565811, The-Insured's-Duty-to- Disclose, (1964). 108 Sol. J. Part 2 at 


828. 
Steter v. Woodhouse (1817), Holt N.P. at 573. 
28673 Yuin 990 Bebo 


JF ane eae 1Y 


ah dois sot.éunlt’> sad) 
Siprloty sageiesTa ty .402Ver i a8 
tad tediqeod #3 gaen cree beliae 
szhoq Uae yatingosed Ded! ds fontioaa page) 7 
HOS WoRihed Sonecesa: & ff) Jah) Boo onfeged: myewaldt 29 1 
atd Fo ectan? aid feidscnos ylosterediiah et banded, tt tet babe: . 


$4 ° 


 tetutiond slot, old Sed eladkaisa kbd Sidon tee 
iv yeheall eds bs qovel AL Jhempgiut Reise) Le a 


Lor ‘we bee octets tnabhae in Siuantueddewen te atelmlip| 
Erie. oF 6e felthkes tasuank Sila Jott eootid ted eadegl 29 

noi taghgt el .iliel wets sedt eos trie tet SE selec te kt 
mk 90 acgéery Siz rier? nr ag tawub hae say beng 8: to aukegwaly 6b 

7 isi gia Sg 330.48 ad tonpa, whic goletinessd 

iw bhoveri-eds .yvbiany Pipeetcyin att nd, ,stnecageged mead thad, at =? 
Le / Tr Stu Jaga Setetword, atl oxtiPijpw 331684 eave ee | 
4283 ti . bfv09 tot! reeehho ahd 4rd aeolseth 02’; — naw dud 
vd baazeles 2¢¢ Voub afd. 4-duec2 ‘Sif9 4 Tew 8 last eb 
= wen) GH Jods Seyiuedo-sende ou bu ind ok "aga is * sane ul 
gi abe? Indtsiag xl Ya myese le ovat aia vtgitiepak “teats vaio lt 7 
fe ob 02 bagi tte 260 'er of Sud tabseaup 


bet} ; int. vive 7 


be ah ie ad 70 


ag, 


22 


The case involved insurance on a ship named The S.S. Georgia 
which had gained much publicity in the London Press since it was used 
as a confederate cruiser before insurance. The ship was later disman- 
tled and sold to the plaintiff who effected insurance through Lloyds 
underwriters. One of the underwriters knew about the previous user 
of the vessel, but at the time the insurance was arranged he could not 
recall the facts. It was also said that the non-communication of this 
fact constituted a defence for the underwriter and the insured could 
not claim that the particulars supplied by him, accompanied by the know- 
ledge of the underwriter, if he had given due thought to the matter, 
would have resulted in recalling the facts in question. 

It follows from this decision that the insured is required to 
communicate facts which were known to the underwriter once but were 
not present to his mind at the time of insurance. It is amazing to 
note that the learned judge did not lay down the criteria for deter- 
mining whether the facts, as suggested, were present to the mind of the 
insurer! 

In his critical evaluation of the doctrine of disclosure, Hasson 
points out that the broad duty of disclosure had not achieved total 
dominance by the end of the nineteenth penta Despite contrary 
authority already faerevede the older and more restricted view of 


, ; , ; eas 62 
disclosure continued to receive some consideration by the judiciary. 


SU ELSbOY 632 Mody Le Revs, 615 at 622. 


pe cdoate v. Desborough (1828), 8 B. & C. 586; Bates v. Hewitt (1867), 


L.Bs,.2 0.8. 595; Lond. Assurance v. Mansel (1879), 11 Ch. D. 363. 


OA Hembrouph v. Mutual Life Ins. Co. of New York (1895), 72 L.T. 140; 
Wheelton v. Hardistry (1858), 8 E. & B. 232. 
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But the trend was toward a broader duty of disclosure. 

The case of Rozanes v. Bewenee is also 4llustrative of a broader 
duty of disclosure exacted from the insured. Scrutton L.J. remarked 
; ‘ 6 
in this case: 

"Tt has been for centuries in England the law 
in connection with insurance of all sorts... 
[that] it is the duty of the assured ... to 
make a full disclosure to the underwriters 
without being asked of all the material 
eircumstaneées. .© 2°." 

It is submitted that this statement is too wide inasmuch as it 
purports to cover all branches of insurance, and also unwarranted in 
the assertion that the alleged rule enunciated has been the law for 
centuries in England. From this discussion it is evident that there 
was no such "rule" even with regard to marine insurance in the eightee- 
nth century. Such a "rule'’ would only reflect fairly recent judicial 
trends at that time. 

There also developed a trend in the common law to the effect 
that the insured is not protected if the answers given by him to ques- 
tions in the proposal form are literally true but when considered in 


relation to other relevant facts not stated, they turn out to be false. 


; ; ee : 66 : 
Thus the insured is Condogianis v. Guardian Ass. Co., was asked in 


63 (1928), Sabine lst SEDs elo. CsA. 
64, e 
ey (1969) 32 Mod. L. Rev., 615 at 616. 
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the proposal form: "Has proponent ever been a claimant on a fire 
insurance company in respect of property now proposed or any other 
property?" The answer was given in the affirmative and read "1917". 
"Ocean". The answer was literally true since the proposer had made a 
claim upon Ocean Insurance Company in connection with the burning of 
a motor car but he failed to disclose that he had made another claim 
in 1912 on another insurance company. It was held by the Judicial 
Committee of the Privy Council that the answer was not true and the 
case decided in favour of the insurer. 

In the above case, the claims history of the insured was rela- 
tively short, but can it be expected of a reasonable insured to remem- 
ber all losses which took place over an indefinite period and would 
such a rule be strictly enforced? 

In Glicksman v. Lancashire ard Covers es a co-partner 
of a firm who had once personally been refused burglary insurance, 
applied on behalf of the firm for a similar insurance policy. The 
insured answered "No" to the question in the proposal form ‘Have you 
ever been refused insurance before?" 

The natural language of the insured was Yiddish and he could 
not read or write English. If "you'' were to be read in plural, the 
answer was true but turned out to be false when read in the singular, as 
explained above. 

On an appeal in forma pauperis, the House of Lords affirming 
the decision of the Court of Appeal found that the insurer cculd avoid 


the policy since the insured had failed to disclose a material fact 
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that he had once personally been refused ie rerae 

Lord Atkinson while concurring in the judgement of Viscount 
Dunedin regretted the attitude of the insurers in not properly framing 
the questions in the application form. He renee ede ae 

"I think it is a lamentable thing that 
insurance companies will abstain from 
shaping the questions they put to 
intending insurers [sic] on such occasions 
in clear and unambiguous language. For 
instance, in this particular case, all 
that it was necessary to say was, ‘Did 
you two or either of you make an appli- 
cation to the Sun Ins. Co. for a policy 
against burglary?' This whole case and 
all the expense would have been prevented 
had the simple method been adopted." 

In spite of these remarks the contra proferentem rule was not 
applied and the judgement was rendered in favour of the insurer. The 
insured is, therefore, required to ensure that his answers are not 
only literally true but also correct when considered in relation to 
other relevant circumstances. 

The duty to disclose material facts is not restricted to cir- 
cumstances known to the proposer but extended to facts which in the 
ordinary course of business, the assured might be reasonably expected 


to discover. 


The financial status of the insured, in case of motor insurance 


has also been held to be material. It was said in Norman v. Gresham 


Saas at 163. 


Id. 


MO rustralia and New Zealand Bank v. Colonial and Eagle Wharves Ltd., 
(1960), 2 Lloyd's Rep. 241. 
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Fire and Accident Insurance Society Ltd.’* by way of obiter dictum that 
it is material for the insurer to know whether the proposer is a person 
of substance who cannot only pay his premiums, but is also a person 
whose policies are not cancelled for non-payment of premiums. It was 
held that the concealment of cancellation of policies was a material 
fact. 

The cancellation of policies for non-payment of premium is also 
considered to be material in fines 4 and must be made known to the 
insurer to enable it to judge of the risk to be undertaken. 

It is submitted that the financial status of the insured at the 
time of effecting an insurance policy may be material to the risk, but 
insurers might reasonably be required to frame specific and appropriate 
questions if they wish to base a legal defence upon the non-disclosure 
of such otherwise private information. 

In the light of the foregoing discussion, it is suggested that 
it be made incumbent on insurers to ask specific questions on all 
matters of information which in the light of claims Aeetentee 3 they 
regard as material to the risk, and they should then be precluded from 
asserting any defences based on non-disclosure of facts which fall 
outside the purview of questions asked. This would remedy the tendency 
of the common law towards rigid standards of disclosure which do not 
accurately reflect classical insurance law principles and do not corres- 


pond with present needs. 


1461995) Sete han 202. 


ce ee v. Fire Ins. Co. of Canada (1936), 3 1.L.R. 430 (Ont.) 


735 x, Law Reform Committee Fifth Report (1957), para. 4. 
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II. HISTORICAL DEVELOPMENT OF UBERRIMA FIDES ~ 
THE CANADIAN EXPERIENCE _ 


The duty of disclosure in Canada has, in the present century, 
been modified by statute and the insured is now better protected than 
his counterpart in England, The insured is, however, still confronted 
with a difficulty in complying with his duty to disclose material facts 


in certain areas. Before entering into a discussion of case law on the 


subject, as it has developed in the past and present centuries, a general 


ackground of the insured's legal position is in order. 


A. DIFFICULTIES FACED BY AN INSURED 


Firstly, the test of what is material depends, at common law, 
upon the viewpoint of the reasonable insurer. This test has not so far 
been modified by statutory provisions. The result is that the limited 
protection afforded by statutory conditions and other sections in the 
substantive law portions of the Provincial Insurance Acts has not alle~ 
viated the problems encountered by consumers of insurance. The insured 
pays the premium and is taken by surprise when the insurance company 
denies his claim on the pretext of non-disclosure or misrepresentation 
of what it alleges to be material facts. The problem arises because 
the materiality of facts required to be communicated is judged from the 
insurer's point of view, which is unknown to the insured at the time 
of effecting insurance. Moreover, no effective steps are being taken 
to remedy this situation. 

Although the courts in interpreting and applying the doctrine 
of disclosure, have endeavoured to protect the interest of the insured, 


the application of the reasonable insurer's test of materiality has 
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produced harsh results inasmuch as the insurer, by calling its own 
officials to testify, may establish that the facts in question were 
material from its point of See In the absence of legislation re-~- 
quiring the test of materiality to be that of a "reasonable insured", 
the judiciary cannot sufficiently pretect the interest of consumers of 
insurance in this area. 

The problem, however, seems to have been aggravated by the 
recent holding of the Supreme Court of Canada in Henwood v. Prudential 
a eae be to be discussed in greater detail below. The court in this 
case did not require the insurer to establish that its view of what is 
material is in conformity with reasonable practice in the insurance 
industry. Ritchie J. of the Supreme Court observed that it was suffi-~ 
cient that there was no evidence to the effect that the practice of the 
insurance company was unreasonable or that other insurers would have 
followed a different nee This places a heavy onus on the 
plaintiff to prove the unreasonableness of an insurer's practice. The 
insured is generally unable to engage the services of independent 
insurance expert witnesses due to his relatively feeble financial 
position, and therefore is not in a position to discharge the heavy 


burden placed upon Pintle, 


ee aed we Prudentd ali dns.: Co..f19674 Sa Cu Read 20gi1967 on 64 Deli Bs 
(2d) 715, affirming the Ontario Court of Appeal (unreported), which 
aff'd. [1965] I.L.R. 1-154 (Can.); Murphy v. Sun Life Assurance Co. 
(15 Gi i Ade ena ke (ed) 2009, (Alta. G.A.)< 
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It is submitted that the reasonable insurer's test is not at all 
desirable because an insured does not know what facts the insurer 
regards as material. If this test is to be maintained, it is in the 
interest of justice and fairness that it be made incumbent on the in= 
surer to prove that its practice is in harmony with reasonable practice 
in the insurance industry. Since insurer's officials are interested 
witnesses and susceptible to give biased testimony, it is submitted that 
the evidence of expert witnesses not employed by the insurer and pre- 
ferably drawn from the insurance industry and Insurance Bureau of Canada 
be accepted as tending to show the reasonableness or otherwise of the 
practice in question. 

The second area in which the insured is faced with a problem in 
complying with his duty of disclosure involves the completion of propo- 
sal forms by the insurer's agent. The applicant usually trusts that the 
agent is fully equipped with a knowledge of insurance matters and there- 
fore normally allows the latter to complete the application form. The 
agent of an insurance company in completing a proposal form for an 
applicant is treated as the applicant's agent and not as acting on 
behalf of the ae ed This is so despite the fact that an agent 
solicits business for the insurance company and is remunerated by it. 
The agent, therefore, acts for both parties at once, putting him into a 
conflict of interest situation as well as making him a "legal schizo- 
phrenic". The agent is also interested in completing an application 


form because he has an interest in earning his commission. Where the 


Prewsholme Bros. v. Road Transport and General Ins. Co., [1929] All 


E.R. Rep. 442; Rocco v. Northwestern Nat. Ins. Co., [1930] 1.D.L.R. 
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insured represented truthfully all the material facts solicited but the 
agent intentionally or unintentionally fills in incorrect answers and 
the applicant signs the proposal form in geod faith without reading the 
same, he suffers the consequences of non-disclosure or misrepresenta- 
tion made by the eee This is highly unsatisfactory and calls for 
suitable statutory amendments. The duty of the insured te disclose 
material facts through insurer's agent will be discussed in further 
detail below. 

Thirdly, the defence of innocent non-disclosure or misrepresen- 
tation has not been completely abolished. While innocent non-disclosure 
is no longer a defence under the present statutory conditions in fire 
Ce ner ie the insured is subject to this defence in life insurance. 
Any innocent non-disclosure of material facts in an application for life 
insurance or on medical examination has the effect of avoiding insurer's 
liability under the eoneeaees Conversely, the defence of innocent 
misrepresentation is available to an insurer in fire and life insurance, 
but not in automobile insurance. This demonstrates the non-uniformity 
of legislation in different branches of insurance, the confused state 
of the law, and the ineffectiveness of the steps taken to sufficiently 
protect the interest of consumers of insurarice. So long as the defence 
of innocent non-disclosure or misrepresentation is available to insurers, 
any meaningful reform of the law will not be possible. This will be 
hee at 442. 


8005 be discussed further below. 


Sl urphy v. Sun Life Assurance Co., 50 W.W.R. 581, 49 D.L.R. (2d) 412, 
[1965] I.L.R. 1-142, affirming 47 W.W.R. 47, 44 D.L.R. (2d) 369, [1964] 
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discussed in detail below. 

Fourthly, the "basis of contract clause" has been used in the 
past as a weapon against the insured, and insurers have been successful 
in avoiding liability although omission or inaccuracy in the statements 
in question was not material. Under statute, no contract of insurance 
in Canada can now be avoided by reason of any inaccuracy in the state- 

ae Oe : , 
ments unless material. In view of the test of materiality being that 
of a "reasonable insurer" as discussed earlier, the basis clause still 
Operates against the insured. Developments in non-disclosure and mis- 
representation in the past and present centuries will now be discussed, 
leaving a detailed analysis of the modern case law to the second 
chapter. 


B. NINETEENTH AND TWENTIETH CENTURY DEVELOPMENTS - 
NON-DISCLOSURE AND MISREPRESENTATION 


1. MARINE INSURANCE 


In marine insurance, in the nineteenth century, the insured was 
required to disclose any fact known to him or to his agent, at the 
time the insurance was effected, which was calculated to affect the 
risk and which would influence the judgement of the underwriter as to 
whether he would accept it and at what rate of premium. It was, there- 
fore, the non-disclosure or misrepresentation of material facts within the 
knowledge of insured or his agent that avoided a marine DOLLCY 1 aLs 


8 ; 
is borne out in McFaul v. Montreal Inland Ins. Co., 4 where the insured 
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at the time of affecting insurance, knew that his ship named The S.S. 
Wellington was seen in a heavy squall by the crew of another ship which 
had arrived. He failed to disclose this fact to the insurer and also 
that another insurer, on learning these circumstances, had declined to 
accept the risk. The defendant contended that had the facts concealed 
been disclosed, he would have refused to accept the risk or charged a 
higher rate of premium. McLean J., of the Queen's Bench, Upper Canada, 


/ 
made the following observations: 


"There seems to be no doubt that the conceal- 
ment of any fact known to the assured or his 
agent, at the time the insurance is effected, 
which is calculated to affect the risk, or 
which the underwriter ought to know to 

enable him to form his judgement as to the 
extent of such risk, or the propriety of 
taking it, will vitiate any policy obtained 
under such circumstances." 

The learned judge arrived at a correct decision because the 
facts were within, the knowledge of the insured and material to the 
acceptance of the risk. The insured was not acting in good faith in 
not disclosing the true facts. In fact there was fraudulent conceal- 
ment of a previous refusal to cover by another insurer and of the dif- 
ficult circumstances in which the ship was seen by crew of another ship. 
The decision is in accord with the findings of Lord Mansfield in Carter 


85 ; * lo : 
v. Boehm ~ because, in his opinion, it was only a fraudulent conceal- 


eek: 
ment that avoided a policy. 3 Vance makes the following comments about 
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84 54, at 62. 
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"Although Carter v. Boehm did not involve a 
marine risk, but the insurance of a fort and 
factory in Sumatra against capture; the rule 

as laid down there has ever since been accepted 
as a correct statement of the law as applicable 
to marine insurance, . .. the circumstances 
being analogous to those usually attending 

the making of a marine policy." 


In the McFaul case, the insured had also failed to disclose the 
rumours about the safety or otherwise of the ship. McLean J., as to the 
; _ 88 
duty to disclose rumours, had this to say: 
"Tt is even held necessary to communicate 
everything the party knows as to rumours 
which he may have heard, even thought such 
rumours should turn out to be unfounded, and 
the reason is, that the insurer may know of 
everything which may affect this judgement 
in taking the risk.” 
There is a sound reason for imposing a strict duty of disclo- 
sure in marine insurance because the object of insurance, i.e., the 
ship may not be available for inspection by the underwriters and compels 
the insurer to depend entirely on the description as given by the 
89 
assured. 
It is, therefore, evident from the above case that an insured 


in marine insurance was required to disclose not only the previous 


refusals by other insurers in accepting the risk but also rumounrs 


O efod on Insurance 369 (3rd. ed. 1951). 
88 ‘ 
GLSGS)y 2°U5G0OB. S93 at. 62. (C.A.). 
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which may later transpire to be incorrect. In England, however, an 
insured is not required to disclose previous refusals of the same 
med : ; 
risk and the rumours expressed about the subject matter of marine 
insurance. 
The duty of disclosure in marine insurance is now regulated by 


= 


Statute. The Ontario Marine Insurance Act, s. 18, peo einea = 


"A contract of marine insurance is a 

contract based upon the utmost good 

faith, and if the utmost good faith 

be not observed by either party the 

contract may be avoided by the other 
party." 

It is evident from the above that the duty of disclosure is 
reciprocal, i.e., insured and insurer both must observe good faith 
towards the other. In view of the nature of the insurance transaction, 
the duty more heavily devolves upon the proposer for insurance than 
upon the underwriter. 

b of ~ cane a. 

In Ontario Metal Products v. Mutual Life Ins. Co., © Meredith 

C.J.C.P., in the Court of Appeal, whose dissenting opinion was approved 


in the Supreme Court of Canada, had made the following observations as 


regards the reciprocal duty of diveiduure th 


eles erty Ass. Corpn. v. Symondson (1911), 104 L.T. 254. 


tT epon v. straits, Ins.,Co., (1894),. 10 T,L.R. S5i7, C.A.3. Cantiere 


Meccanico Brindisino.v. Janson,, [1912] 3. K.B. 452. 


92258203 1960). c.0227% 


937993). 54 0.L.R. 299. 


9454, at 324. 
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"It is said in a contract of insurance the 
utmost good faith is required on the part 
of the insured; but so too good faith is 
required on the part of the insurer; and 
that was found to be so lacking that strin- 
gent legislation was deemed necessary to 
enforce it." 

It has been pointed out that there is no reported case in 
England or Canada in which a policyholder has complained of failure on 
the part of his insurer to observe utmost good eithe It is submitted 
that the onus of good faith on the company usually is manifested by a 
tendency of courts to construe contra proferentem, to find estoppel 
against the company, to lean in favour of insurable interest, and to 
relieve against forfeiture where possible. But this is not good enough 
because courts do not uniformly make use of these devices. Uberrima 
fides must be fairly applied to both parties. 

Insurance companies should have a duty to draft application 
forms, policies, endorsements, renewals or continuation certificates 
clearly. These documents should be subject of thorough scrutiny by a 
tribunal consisting of consumer representatives and legal and insurance 


experts. An appeal against the decision of the tribunal should lie to 


the fonreae After a document has been finally approved, 


2 te ant ord. et al., Cases on the Canadian Law of Insurance 201-2 (1971). 


96 


In Israel standard contracts are regulated by the Israel Standard 
Contracts~—Law,~1964.[18.L.S.1..51]..... A. Board..of..Standard..Contracts 

has been established for exercising control over the terms of stan- 
dard contracts. Suppliers submit their standard contract to the 

Board for its examination and approval. An approval granted by the 
Board remains effective for a maximum period of five years unless a 
contrary intention is declared. An appeal against the decision of 

the Board lies to the Supreme Court. [Ariel Hecht, Dr. Jur., Research 
Fellow Hebrew University of Jerusalem, "The Israel Law on Standard 
Contracts, Israel lL. Rev. Vol. 3, 1968 at 586. ] 
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consumers of insurance should not be permitted to complain that they did 
not read or understand the document. Where, however, insurance com- 
panies do not submit their forms to the tribunal or fail to secure its 


approval, the law should require that any defence by the insurer based 


on such application forms, policies, endorsements or renewals should not 


be entertained by the courts. 

Presently, the Superintendents of Insurance in different Pro- 
vinces of Canada are vested with wide discretionary powers conferred 
by Insurance goes Where they find that any provision or statutory 
condition is inappropriate, they can approve a form of policy or part 
thereof which may be inconsistent with, vary, omit or add to any statu- 
tory condition or provision in the Insurance Act dealing with automo- 
bile peter koe It appears that Superintendents of Insurance have 
not sufficiently exercised their authority to screen the above docu- 
ments. The task of screening may require expertise beyond that pre- 
sently available in the offices of Superintendents, especially in view 
of their other diverse functions, such as scrutiny of the financial 
affairs of insurers under present legislation. 

Apart from screening, it appears necessary that some kind of 
advisory or educational body be set up to explain essential features 
of insurance to consumers. This would have desirable results in that 


the insured will be acquainted with requirements of the insurance 
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industry and also know his statutory rights and duties. It may alse 
prove effective in protecting the interest of consumers and third 
parties not directly connected with the contract of insurance. 

The law should also require the agents to explain without being 
asked the terms of insurance contracts. While the agents are authori- 
zed by the insurers to solicit insurance, they should be 
under a strict duty to explain to the consumers all the essential 
features of insurance. Consumers must be told what they are get- 


ting for the consideration they have paid in terms of premiums. 
2. NON-MARINE INSURANCE 


(a) FIRE INSURANCE 
(i) DUTY OF DISCLOSURE GENERALLY 
In the nineteenth century, the insured was required to 
observe, in fire insurance, perfect good faith towards the insurer and 
any material untruth or concealment, fraud or misrepresentation by him 
ao : 99 
was a ground for avoiding the policy. 
The position has since changed. Under statutory condition l, 
, 100 : : 
section 223 of the Alberta Insurance Act 1970, the doctrine of 
uberrima fides as to non-disclosure has been abolished in fire insu- 
rance. Fraudulent concealment or non-disclosure must be proved by the 


insurer in order to avoid the policy. The effect of the above statu- 


tory condition is to abolish the defence of innocent non-disclosure 


2 pavinevs Scottish Proy. Ine, Co,; (1865), 16 U.c.C.P. 176(.A.). 


comets Ve 1970, c. 187. For text of the section, see n. 233 post. 
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available to fire insurers ead ap i: 


In the nineteenth century, however,,the duty of obtaining 
material information was on the insurer, and the insured, in the absence 
of fraud, was not required to disclose facts on his own initiative. 
This is evident from the findings of Court of Appeal in Davis v. 
Scottish Prov. Ins. Cot? which it elaine 4 are well expressed in 
Carter v. Boehm, supra. In the Davis case, the plaintiff applied for 
fire insurance coverage. The proposal form did not contain a question 
as to hazardous nature of goods and processes carried on in the insured 
business. The defendant's agent was, however, informed a year before 
when taking out another policy, of the heating apparatus installed in 
the premises and the nature of business carried on. The insurer had 
also means of ascertaining them through advertisements which had 
appeared in local newspapers. Wilson J., of the Court of Common Pleas, 
Upper Canada, found that the plaintiff did furnish all the information 
he was required to, and the defendants by not requiring further infor- 
mation, accepted it as sufficient and issued the policy. As to the 


: : : 104 
mature of representations and its effect, Wilson J., had this to say: 


". >. . there is not the slightest evidence 


of any concealment or falsehood or fraud 
having been practiced by him [the insured] 
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towards the company . .. the company are 
responsible if their agent accepted a 
representation as sufficient which is 

not so, unless fraud or collusion can be 
established and that the company may 
waive the presentation of their printed 
proposal to the applicant if they please." 


The results of the case are in harmony with those in Carter v. 
Boehm inasmuch as the responsibility for obtaining relevant material 
information in the latter case was placed on the insurer and it was only 


5 
a fraudulent concealment that avoided a pote 


Under section 220 of the Alberta Insurance Act, aa7o.7 °° no 
insurer can enter into a fire insurance contract without a written appli- 
cation. This implies that there can be no waiver of the presentation of 
a printed application unless the waiver is stated in writing and signed 
by a duly authorized representative of the im sues sae Secondly, sub- 
section (2) of section 220 requires every application to disclose certain 
particulars. The insurer may ask further information. Where no question 
is asked, as was the situation in the Davis case, supra, the court may 
find waiver of information. They have, however, in some cases found 


strict duty of disclosure although no specific question was asked. 


Another instructive case on the duty of disclosure in fire 


edge 2 BULE. shou ek LoL Dy 


OE ceat 1970, c. 187. A similar provision exists in British Columbia's 


Insurance Aces £22605 )ik 1SuB 20indi960;0 ic .2deury Ltmappeans! that 
there is no corresponding provision in Manitoba and Ontario's 
Insurance Acts. For text of s. 220, see no. 242 post. 


MO aed dus ieaes loo, W.SAK, 1970, cr 1873 s.. 2131) R.S.8.C. 1960, 


Crelgi27S. LOS*RiosOs 1970, cv 224. 
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P 4 P ; z ; oe 
insurance is Herbert v. Mercantile Fire Ins. Co. oe The plaintiff was 


asked a question in the application form as to whether there was any 
incendiary danger either threatened or apprehended, and answered the 
question in the negative. The contract contained a "basis clause" and 
it was found on the evidence that the insured's negative answer was 
contrary to fact. Chief Justice Harrison of the Queen's Bench did 


not submit the question of materiality to the jury and made the 
109 


following remarks: 


"No one can question its being both proper 
and prudent for the insurer, in his appli- 
cation for policies, to treat this circum- 
stance [incendiary danger] as material and 
to require specific and truthful answers 
concerning it, and when he has done so, 

and made their truthfulness a condition 
oOfythe contract, we do»not« thinksit 
competent to submit to a jury, the question 
of materiality, ... a fact thus specifi- 
cally enquired about, and generally of such 
vital importance, is to be considered as 
material, as a matter of law, ...." 


As to the materiality of incendiary danger, the learned Chief 


Justice, generally referring to United States cases ee ei 


". . . it has been held in some United States 


cases that incendiary threats, or attempts to 
set fire to the insured or neighbouring property 
are material facts cr circumstances which good 
faith demands shall be disclosed in effecting 

an insurance against fire." 


The "basis clause" in the nineteenth century had the effect of 
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avoiding the contract in case of any inaccuracy in the statements irre- 
spective of materiality. The fact misrepresented in the above case, 
i.e., incendiary danger, is regarded by the insurers as material and 
the contract could have even been avoided in the absence of a "basis 
clause". 

Section 220(2) of the Alberta Insurance Act, 1970 as discussed 
earlier, does not specifically require disclosure of incendiary threats. 
If no question is framed as to incendiary dangers, it appears that the 
applicant may be under a duty to disclose nee 108 Statutory condition 
1 under section 223 of the Alberta Insurance Act, yororen is very wide 
in its import and may, if construed liberally, impose a duty on the 
applicant to disclose material facts about which no question is asked. 
The insurer, however, will have to establish fraudulent omission on the 
part of the insured to seek to avoid the contract. The statutory condi- 
tion 1 does not make it clear that the duty to disclose material facts 
is restricted to information elicited in response to questions in the 
application form and should be suitably amended. The statement of 
Chief Justice Harrison cited above seems to suggest that a fact not 
specifically enquired about would not be considered as material. 

As to the statement of Chief Justice Harrison that even incen- 
diary threats or attempts thereat to the neighbouring property should 
be disclosed, should it be expected of an insured of ordinary intelli- 


gence to know about the apprehended threats to the neighbouring property 


Chapman v. Can. Accident Fire Ins. Co. (1929) 37 O.W.N. 320, to 
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and their materiality from an insurer's point of view? 


?) 


: ; : ; 112 
The Chief Justice in the above case also quoted passages 


from Carter v. Boehm as tending to show that facts in the private know- 
ledge of an insured must be disclosed to the insurer. The case of Davis 
v. Scottish, supra, had established that the duty of obtaining material 
information was on the insurer and only fraudulent cconceaiment avoided 
a policy. These cases indicate that the duty of disclosure in the 
nineteenth century was a narrow one. 

(ii) WAIVER OF DUTY OF DISCLOSURE 

The courts in Canada, in the past and present centuries, 
have held, although not consistently, that where an applicant fails to 
answer a question in the application or draws a "dash" and the insurer 
accepts the proposal without making further inquiries, the insurer is 
deemed to have waived the information and the effect of unanswered 
question is as if the question had not been printed in the application 


form. Case law for and against this proposition will now be analyzed. 


, , a 1 , 
in Sinceait v. Gan. Motual Fire Ins. Co.., the insurer was 


precluded from taking advantage of a blank answer after the issuance of 
policy and occurrence of loss. The plaintiff in the above case, ans- 
wered "'yes'' to the question in the application for fire insurance, 

"Does the property to be insured belong exclusively to you?" and to the 
question, "If encumbered, state to what amount," he furnished no written 


answer and left a blank. The evidence in the case established that the 


a SY n. 108 at 390. 


Lis 
(1876). 400. CsQ.8. 206 (C.A.). 
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plaintiff had disclosed to the agent of insurer who filled in the 
proposal form that the property was subject to a mortgage of $100 which 
he was about to discharge. The agent left the answer blank and did not 
report this fact to the insurer. The plaintiff signed the proposal 
without reading it. The same was accepted by the defendant without 
having the omission supplied and the policy in question was issued. The 
liability thereunder was, however, denied by the insurer. 

In an action by the plaintiff against the insurer, Chief Justice 
Harrison of the Court of Queen's Bench, found that the omission was 
sufficiently explained to the defendant's agent and that there was no 
false statement as to the ownership or concealment of encumbrance. He 
made the following observations: 

"But where what is complained of is not a 
false answer, but an omission to give any 
answey we apprehend it is too late for the 
company, after the issue of the policy and 
after a loss, to seek to take advantage of 
that omission. The time for objecting to 
the omission was when the application was 
submitted for approval." 

The insurer could perhaps avoid the policy if the omission was 
detected before the loss and after proper notice was given to the 
insured. When the position of the insured is prejudiced following a 
loss, the insurer is estopped from taking advantage of his own failure 
in not requiring the insured to supply the omission. The results of 


the case would have been different if the insurer's agent instead of 


leaving a blank, would have answered the question in the negative. In 
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that case, the insured wouid have been bound by the misrepresentation 
of the agent although the former had signed the application in good 
faith and without reading the same because the agent in completing a 
proposal form for the insured is treated as his agent and not that of 
the peueees as 

Another case on waiver of information decided in Ontario in 
the early twentieth century is Gabel v. Howick Farmers Mutual Fire Ins. 
eae In this case, the plaintiff who had carried insurance with the 
defendant company in the past, apprehending the danger of incendiarism 
and desiring increased insurance, apprised the agent fully of the facts. 
The plaintiff signed a blank proposal form, leaving it to the agent tc 
fill in the answer. The agent was the general agent of the company and 
had authority to bind the insurers. The agent in completing the appli- 
cation form placed a dash in response to a question requiring disclosure 
of apprehended or threatened incendiarism. The application form made 
it clear that the agent, in completing the application form, was the 
agent of the insured. The company, on the basis of this application, 
cancelled the existing insurance and issued a new policy for increased 
coverage without insisting that the omission be supplied. Following a 
fire as a result of incendiarism, the company denied liability. Masten 
J., of the Ontario High Court, made the following comments as to the 


=< 


role of the agent as the agent of the insured: 


des cra ticstnia Bros. v. Road Transport and General Ins. Co., [1929] All 


E.R. Rep. 442. 


Sia 40-O.0.R. 156, 38 D.L.R. 139. 
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"Fallis [the agent] was thus in dual capacity. 
He was the agent of the insured to complete and 
file his written application, and as such it 
was his duty to answer the question regarding 
incendiarism. In this he failed, and this 
failure must be taken to have the same effect 
as though the plaintiff Gabel himself had 
filled up and put up in the application without 
the intervention of Fallis." 


The learned judge observed that if the question dealing with 
incendiarism was answered "No", the plaintiff was responsible for the 


misrepresentation and company were not liable on the policy. The case 


9 


of Kinseley v. Beecher (cn ee co oe was cited as Aiea 
On the other hand, the agent was the general agent of the company and 
should have disclosed the fact of incendiarism to the officials of the 
company. He failed to discharge this duty. Moreover the company 
issued the policy in question without requiring the insured to answer 


the unanswered questions. As to the effect of the insurer's conduct, 


Masten J. tevueetiac” 


"By so accepting the risk without requiring 
an answer to the question, it seems to me 
that the directors waived the question in 
the printed application, and left the matter 
in exactly the same situation as though that 
question had not been printed in their form 
of application: Sinclair v. Canadian Mutual 


Hirevine. Co. (1876), 140 0.0. R. -206nat 212." 


The judge also commented that the provision in the policy to 


the effect that if the agent filled the application, he was to be the 


1184000), 32 0.R. 376. 
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agent of insured, was unreasonable and ineffective. He made it clear, 
however,that he was not laying down a general proposition but was 
confining his ruling to the circumstances of the eee 

The above two cases, namely, Sincair v. Can. Mutual and Gabel 
v. Howick represent good law inasmuch as the insured is not penalized 
for an act or omission on the part of the agent and the insurance 
company. Moreover disclosure to the agent was treated as disclosure 
to the company. It is surprising that this rule has not been extended 
to cases where the agent makes a misrepresentation and the insured 
merely subscribes his signature without any knowledge as to the 
falsity of the answers contained therein! 

In Alberta and Manitoba, the position is quite different and 
a question answered with a dash has been treated as a negative answer. 


12 
The Supreme Court of Alberta in Hanson v. Queensland Ins. Co. : did 


wueen: 
not find a waiver of information as found by other courts in cases 
discussed above. 

In that case, the plaintiff applied for fire insurance coverage 
through the insurer's authorized agent. The agent while completing the 
application form placed a dash in response to a question "has any 
company cancelled or declined your insurance?" The plaintiff admitted 
that he did not disclose to the agent at the time of completion of 


proposal form, the refusal of another company to renew his policy, but 


contended that he had told the agent about it when he first spoke about 


Id. 


eeG Wola aS ees lee Reed). 2545 ,1960) TLR. talj1 (alte. 5.0.) 


For Manitoba's case, see Hoey v. Merit Ins. Co., [1971] I.L.R. 
1+417 at 1274, discussed in chapter two, n. 282. 
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placing the insurance through him. The agent testified that the 
plaintiff did not at any time explain the cancellation of earlier 
insurance and refusal to renew the policy. The agent also contended 
that his practice was to place a dash where answers to questions were 
negative or inapplicable. 

Kerby J. of the Alberta Supreme Court, accepted the version of 
insurer's agent and found that the insured's oral answer to the question 
was that no insurer had previously cancelled a policy covering the 
same risk. The learned judge found fraudulent omission and misrepre- 


. : : i238 
sentation on the part of insured and made the following remarks: 


"Failure on the part of the assured to 


disclose the fact that other companies 

had refused to renew policies is a fraudu- 
lent omission or misrepresentation, and 
being a breach of statutory condition 

[Nay das rep.» &.sub..1 957% cu 345 8.824); 
is fatal to a claim for recovery on a 
pelteyiof fire dneurance. < 4." 


The practice of the agent to place a dash where the answers 
were negative or inapplicable should not have been accepted as correct 
by the court. The court did not require the agent to establish that 
his version of the practice was correct. Moreover, even if the agent 
was able to prove his practice this was unreasonable as it did not 


represent a standard practice in the insurance industry. What would 


have been the position if the agent had contended that in answer to 


questions which simply required "yes", his practice was to place a 


dash? Would the court then have accepted his version as correct? 
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Moreover, there was no yardstick to measure whether the dash represen- 
ted negative or an inapplicable answer. The court to its satisfac- 
tion found that the insured had misrepresented the facts. If the dash 


was not accepted as a negative answer, there could be no misrepresen- 
tation in the absence of a clear "No". ‘The court should have found 


waiver of information in line with other cases discussed above. 


NO_QUESTION ASKED 


It has been said by Ewing J., in Fordorchuk v. Car & Gen. Ins. 
124 , : : ; , , 
Corpn. that where no question is asked in an application by the 
insurer about a particular fact, failure to disclose the same will not 
be tantamount to non-disclosure sufficient to avoid the policy. Ewing 
J., also quoted the leading case of Newsholme Bros. v. Road Transport 


irs. agit In that case Scrutton L.J. had a eae 


"The insurance companies also run the risk 
of the contention that matters they do not 

ask questions about are not material, for, 

if they were they would ask questions about 
them." 


NO WRITTEN APPLICATION 


As has been seen earlier, under section 220 of the Alberta Insu- 
rance Act, 1970, there can be no contract of fire insurance without a 
written application. Similar legislation does not exist in other provin- 


ces. Before the enactment of this section, it was possible for the insured 
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12551929] 2 K.B. 356. 
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and insurer to validly effect an oral insurance contract. The study of 
cases in that period may be interesting because the risk was, in many 
instances, accepted without any formal application and without asking 
for any information. The courts in such cases have held in the absence 
of fraud that the insured was entitied to assume that no information was 
needed or the insurer has otherwise satisfied itself as to the accept- 
ability of the risk. 


In Coulter v. Equity Fire Ins. peepee the plaintiff verbally 


placed fire insurance on his machinery and stock in trade with the 
defendant company. The company accepted the risk and issued an interim 
receipt, but no policy was issued. A variation of statutory condition 

1 on the company's usual policy form required the insured to disclose 
whether the subject matter of insurance was under any mortgage or en- 
cumbrance. This information was not disclosed by the plaintiff. 

Garrow J.A., of the Ontario Court of Appeal, affirming the judgement of 
Meredith C.J.C.P., found that the requisite information should be 
obtained by the insurer before acceptance of the risk and by answers in 
writing to questions in the application form. As to the failure of 


; ; we ; ; Na 128 
the insurer in obtaining such information, the learned judge remarked: 


" . « LF no questions are asked it is to 


be assumed in the absence of course of fraud, 
that the company is willing to accept the 
risk without such information, or that the 
company has otherwise satisfied itself as to 
the title." 


LENGE © ONT hee oe atEttming 7 O-L.R. 180 (C.As). 
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In Klein v. Union Fire Ins. coun? Similar findings were 
reached although on different facts. The plaintiffs, as mortgagors of 
the property, had placed an insurance thereon. The policy was about 
to expire and the mortgagees without the knowledge and consent of the 
mortgagers procured a new policy from the defendant company. No formal 
application for this policy was made. Rather, the defendant insurer was 
handed over the previous policy, with the help of which it drew a new 
policy. The loss was made payable to mortgagees. No representations 
was made by the mortgagors. Following a costly fire, mortgagees were 
paid the loss which was in excess of that amount due on the mortgage. 
The defendant took an assignment of the amount paid. Plaintiff claimed 
the balance of the insurance proceeds. The defendant argued that there 
were certain mortgages about which they were not informed and tried to 
avoid liability. 

Boyd C. of the Divisional Court of Chancery Division, on appeal, 
found that there was some contributory negligence on the part of defen- 
dants, i.e., the mortgagees and insurance company,and said that the 
insurer can be deemed to have waived the information as to other mort- 
gages. The judge adopted the opinion of Patterson J., in Samo v. Gore 
District Mutual Fire Ins. coe who had made the following observa- 
tions in connection with the disclosure of eneumeranweey 


"J cannot assent to the doctrine that the 
evidence of an encumbrance can, as a 


129 (1883) 3 O.R. 234 (C.A.). 


EO 1976) 26 1U2C.C.P2)405. Rev'd. 10 0.A.R. 545, which was rev'd. 2 
eee eee 0 i 


ey at 571. 
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proposition of law, be pronounced a material 
fact with the necessary consequence that the 
omission to disclose it will, apart from 
stipulation, irrespective of its nature or 
amount, and without any imputation of 
fraudulent concealment, enable the under- 
writer to repudiate his liability." 


In support of his proposition that the insurer is deemed to have 


‘ P : 132 fe 
waived the information not asked for, Boyd C., quoted from the decision 


2 


~~ 


of Lord Mansfield in the leading case of Carter v. Boehm: 


"6.6. the insured need not mention what 


the underwriter takes upon himself the 
knowledge of or what he waives being 
informed of." 


The case makes it clear that where the risk is accepted by the 
insurers without any formal application and without asking for any 
information, the insurer is deemed to have waived the duty of disclo- 
sure unless a fraudulent concealment can be found on the part of the 
insured. It should again be noted that no contract of fire insurance 
in Alberta can now be entered into without a formal application. Secon- 


134 


dly, section 220 of the Alberta Insurance Act, 1970, ' places a statu- 


tory duty on the insured to disclose the particulars of any mortgage, 


lien or other encumbrance. 


NO INQUIRY MADE--STILL A DUTY TO DISCLOSE-QUEBEC POSITION 


The law in Quebec differs substantially from that in the common 


a nn a i 


i3¢supra, Tae leo atergo. 


133(1766) 3 Burr. 1905. 

NP g 1970, c. 187. It appears that there is no corresponding pro- 
vision in British Columbia, Manitoba and Ontario Insurance Acts. 
For text of the section see n. 242 post. 
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law provinces which are the subject of discussion. The sources of law 


in Quebec are the Civil Code and Insurance ors ua Articles 2485 and 


2 
2487776 provide: 


Art. 2485 


"The insured is obliged to represent to the 
insurer fully and fairly every fact which 
shows the nature and extent of the risk, and 
which may prevent the undertaking of it, or 
affect the rate of premium.” 


Art. 2487 
"Misrepresentation or concealment either by 
error or design, of a fact of a nature to 
diminish the appreciation of the risk or 
change the object of it, is a cause of 
nullity. The contract may in such case 
be annulled although the loss has not in 
any degree arisen from the fact misrepre- 
sented or concealed." 

It may be noted here that there is a substantial difference 
between the facts which relate to the risk and which the underwriter 
is entitled to know, and those that he desires, e.g., facts relating 
to moral hazards, to enable him to decide whether he will accept the 
risk or not. 

The insured in Quebec is under a strict duty to disclose every 
material fact, even though no inquiry is made. In Alliance Ins. Co. v. 

37, 


Laurentian Colonies & Hotels Ltd., the defendants placed insurance 


on hotel property and were issued an interim receipt. Following a fire 


oS ¥e Ge 1064; ci 298. 


1386iy, C..1967- 


Pio 537, Gas 0: Rew Adee (ig SadeT.tcR, 1-111 at 445 (C.A.). 
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and claim therefor, the insurer denied liability on the grounds of 
misrepresentation and concealment. The defences raised by the appli- 
cant insurer were that the defendant had failed to disclose the crimi- 
nal record of the General Manager of the insured, cancellation of 
policies held by the defendant, refusal of another insurer to transfer 
policies to the insured which were in the name of the previous owner of 
the property, hypothecs affecting the property and the precarious 
financial position of the company. 

The Court of Queen's Bench, Appeal side, observed that what is 
insured under a fire policy is the damage or destruction of the insured 
property by fire. The facts of which non-disclosure or misrepresenta- 
tion is complained of were not material. To be material they must 
“show the nature of and’ extent: of the risk" on change the nature of. it 
and not be just facts that might be of interest to the insurer. The 
court also found that the insured acted in good faith and if the 
insurers were interested in seeking further information than that sub- 
mitted by the insurance broker, they should have made further specific 
Cagietese ee 

McDougall J., of the Court of Appeal, however, made the 


following ata vieceiiaa 


"Where no inquiry is made by the insurer, 
there is still a duty on the part of an 
insured to disclose the material facts 

. » « Where questions are asked by the 
insurer, the applicant's duty of disclo- 
sure may be altered." 


ee 


ee 


hans Headnote at 445. 
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The judge quoted from the leading case of Joel v. Law Union & 


Crown Ins. polth in which Vaughan Williams L.J. had Senate > 


"Tf the proposer is asked to state how many 
fires he has had in the last three years, 
the specification of a precise period will 
relieve him from the duty of disclosing 

a fire which happened five years before." 


It is interesting to note that where no inquiry is made, the 
insured is placed in a more onerous position than is the case when 
questions are asked in the proposal form. This seems anomalous. 

Before proceeding to another topic, the position as to waiver 
or non-waiver of duty of disclosure in England may briefly be examined. 

In Roberts v. Avon Ins. opt ae? the insured was asked to state 
if he ever had sustained a loss in respect of contingencies specified 
therein. The insured had, on a previous occasion, recovered a loss. by 
burglary from another insurer but he left the space for the answer blank. 


Barry J., of the Queen's Bench division, made the following seeieae? 


"If the information is clearly required, 

it seems to me that the only reference, 

and the obvious inference, is that the 
applicant intended the blank lines to represent 
what I think has been described as a negative 
answer." 


The Hanson case,supra,decided by the Alberta Supreme Court is 
14971 908] 2K.B. 863. 


141i a. 


ss 


Leer 1056) 2 Lloyd's Rep. 240. 


143 gary at 249. 
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in line with the above English decision but courts in other provinces, 
as discussed earlier, have found waiver of information in similar cases. 

In England, however, where the answers given are unsatisfactory 
or inconsistent and insurers issue a policy without making further 
inquiry,they cannot repudiate liability on the ground that there has 
not been a full disclosure. It has been held in Keeling v. Pearl Ass. 
Ce which was decided on the above ground,that the insurer is deemed 
to have waived his right to full disclosure. 

(iii) PREVIOUS FIRES 
The disclosure of previous fires is regarded by insurers as 

a highly material fact. The Legislature of Alberta has recognized 
this duty on the part of an insured by enacting subsection 220(2) of the 
Insurance Act, 19701"? which requires "particulars of all previous fire 
claims made by the applicant together with the name of the company or 
companies against whom the claims were made.'"' The wording of the 
section will pose a problem in a case where an insurer in his applica- 
tion for a policy has prescribed a precise pericd for the disclosure of 
fires. In such an instance, the insured, considering the wording of the 
question, will be relieved of disclosing fires prior to that period. 
Nevertheless, the statutory provision mentioned above makes it obliga- 
tory to disclose particulars of all previous fire claims. In light of 
such inconsistency it is apprehended that an insurer would be in a 


position to invoke the above provision to its benefit, as the statute 


144 1923), 129 L.T. 573. 


+ 0h EO 1970,"c. 167%. For'text 6f the™section see n. 242 post. It 


appears that there is no corresponding provision in British Columbia, 
Manitoba and Ontario Insurance Acts. 
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is deemed to override the requirements of the application form. The 
section in imposing such a duty on the insured is too harsh, and a 
reasonable insured can hardly be expected to disclose all the previous 
fire claims during the remote past which may in fact be minor. Although 
it has been held in Anglo American Fire Ins. Co. v. tating 2 an 
Ontario case, that non-disclosure of a small fire years before, not on 
the insured premises and in another town, was not material, the case was 
not decided on the basis of provisions similar to section 220(2) in 
Alberta. 


; 147 ‘ ; ; 
In Sherman v. American Ins. Co., following a fire, an action 


was brought under a policy covering the property of the insured. The 
plaintiff while making application for insurance had failed to disclose 

a previous fire in March, 1930, and consequent cancellation of or 

refusal to continue the policy by companies then on risk, in violation 

of statutory condition number 1. The trial judge, on conflicting evi- 
dence, found that the plaintiff had fraudulently omitted to disclose 

the above facts. Green J., of the Ontario Supreme Court, found that 

the evidence given by the witnesses for the defence was more satis- 
factory. He did not rely on the testimony of the plaintiff and concurred 
with the findings of the trial judge that the omission was featautent. 7° 


He arrived at this conclusion because in his opinion, the plaintiff 


was aware of the importance of non-disclosure of fires and failure 


146 (1913) Beene. Riv os) pl Debehs (Ooa5 CL LiTManese so) Osuek, 6355 10 D.Lsk. 
BBG (sui, nom Strong, vy. Crown, Biren... Co). 


147, t.1.R. 108, [1937] 4 D.L-R. 723 (Ont. S.C.). 
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of other insurance companies in not renewing her policy after the 
occurrence of Peet The fraudulent omission and misrepresentation 
made on the issue of the first policy by the defendant were held to be 
continuing, and voided the later policies. 

The insured was bound by the representation made in the original 
application for insurance but an assignee, in the face of such omission 
or misrepresentation by the original assured, will be protected if the 
form of consent to assignment by the insurer amounts to a new contract. 

In Springfield Fire and Marine Ins. Co. v. Maxim the insured 
property was originally held by the husband of the respondent. During 
the currency of the policy, he transferred the same for valuable con- 
sideration in the name of his wife. No assignment was executed, but 
the policies were taken to the insurance company which transferred the 
insurance in the name of the respondent. The following endorsement was 


issued by the eomcaonte a 


"Notice is hereby received and accepted that 
the property insured under the within policy 
now stands in the name of Mrs. Millie Maxim 
and this policy shall in future read and cover 
in the name of Mrs. Millie Maxim with loss, if 
any, payable to the assured and not as hereto- 
fore written. 


All other terms and conditions remaining 
unchanged." 
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Id. at 608. 
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Following a loss by fire, the appellant denied iiability on 
account of misrepresentation by the original assured who had stated in 
the application for fire insurance that he had no previous fires whereas 
in fact he had had two fires and on both occasions he was able to re~ 
cover. 


Rand J., of the Supreme Court of Canada, discussing the effect 


: ; ; 152 
of insurer's consent to the assignment, had this to say: : 


". . . ordinary assignment is a matter between 


the assignor and assignee solely; but... in 
such insurance it is a condition that there be 
assent by the company. . . The effect of that 
assent is, in some form, to substitute the 
assignee as the person insured in relation to 
his newly created interest in the subject 
matter." 


The insurer could insist on a de novo application from the 
assignee which it failed to do. Rand J., therefore, made the following 


Jo | 


comments: 


"With such an alternative at hand, it would 
be intolerable that the company should be 
able to raise such a misrepresentation 
against the assignee." 
This saves an innocent assignee from the misrepresentation of 
the assignor and protects the former's interest in that he may have 
paid a number of premiums before he is met by such a defence. While this 


result is desirable, it should be noted that it obtains only where the 


insurer expressly accepts the assignee in terms as a new insured. 
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(iv) REFUSAL OR CANCELLATION OF FIRE INSURANCE 
154 

Section 220 of the Alberta Insurance Act, 1970 places a 
duty on an applicant for fire insurance to disclose "whether any insurer 
has cancelled any fire policy or refused fire insurance to the applicant." 
There can, therefore, be no doubt about its materiality. t is, however, 
clear from the language of the section that it is only the cancellation 
or refusal of a fire insurance policy held by the applicant that must 
be disclosed. The insured is under no duty to communicate such occur~ 
rences while the property was held by the predecessor in title. 

7 155 ; 

In Koza and Can. Bank of Commerce v. Sea Ins. Co., the plain- 

tiff claimed against four insurers on a policy of fire insurance 
covering loss of stock in trade. The loss was payable to the Canadian 


Bank of Commerce as their interest might appear. The defendant refused 


to settle the loss and contended that the insured hac inter alia failed 


to disclose the refusal of insurance and cancellation of existing poli- 
cies by other insurers. The trial judge found fraudulent omission and 
misrepresentation of the above facts, and further that the agent who 
procured the insurance was the agent of the insured. Mr. Justice 
MacKay, of the Ontario Supreme Court, on the basis of the evidence, 
reached an irresistible conclusion that there was a fraudulent omission 
and misrepresentation of material facts as discussed above. The learned 


judge Het nea the following excerpt from the judgement of Lord Justice 


tors Pa: 19/Os"c, #57, For text of the section see n.. 242, post. It 


appears that similar legislation does not exist in British Columbia, 
Manitoba and Ontario. 


197, Ceepeny oho. (093979. ¥-p Sateyes. (one.'s. ct 


ORG. at 350. 


= 7 
> 


wie . 

os venety. hoeun [ 

seve pak an aise 839° 

” spasbinen ait! of sauetpenk sek? ate 

revered yal shia seosiia ent tos "SGOR ot wh ital, 

polsnizusoes sift ‘tho Bt Fb sesks iaptdven oil) Yo agaugnnt ot won) zante 

seas Inta antnihbege city et Rigi CTS aceietian? SET a) So Saeehee aw 

Move aye sdasinuem 67 yuk op tehno Be! bervast-off -Seeeloalh od 

efbi$ od soeevasle et ots i tetar an ERTS Vy, ORD slide accuses 
eee ere eee 

sora wkuk, o9 57 Td “sitee = oo #197 rgrik tvo7 beri hanbale maa 

deta oF BIg aew BRD SAT) -ohets si pos? To sac gntsevod 

Louth? dneiiatobh ait |.Ttaqye Sddie yeatedel tod? ap oor 2e Aad 


Kati? Sire paso? cat bewwark Ons oats iter ine Atal ott sf2tee 03 


a ia SO Eee 
~piay! galse ies Se ne tilapia bas Suite ver 3o faub de ata gamizent 03 
ca eee 


bara aotuetom treyls Mapes Byala ao a Tui 4 oft’ 4 atarwart tetas yd cota 
rife Stmga Saw tend fait (2 bln 5 g7a4h ont etl to no surnesonqegie 
Sobjiul’ aM ad afd ts diteye seht ht apap « heii : 
seanebivs a3 ty seal tt 16 pS suee de zgue alah wis te -vadouk 
noKaetr | séestidlosis) i sow sate suds detain Siena oe bedisnat 


poptsenf! oot y iabods tee rial b ue ‘ad su into odant So imbsoorioessgeree bre 
as8iewl biod Yo Jésmoybul sda ninth aes, arate uae. 


‘ : ' hows : 
Sargent in Glicksman v. Lancashire & General Assurance Co., which 


judgement was later affirmed in the House of ondaca 


"It seems to me that not only in life insurance 
and burglary insurance, but also in fire 
insurance it has for many years been con- 
sidered an essential element in estimating 

the risk, to know what the estimation of 

other persons in the same class of business 

has been with regard to that risk, at any 

rate to the extent of ascertaining whether the 
risk has been offered to and declined by com- 
petitors in that class of business." 


The rationale of the decision is not questioned, but it is sur- 
prising that an applicant should not be in a position to obtain a policy 
of insurance from other insurers after he has been refused once on 
flimsy or arbitrary grounds. The disclosure of cancellation or re- 
fusal of insurance can undoubtedly put the insurer on guard to investi- 
gate the risk fully, but surely the insurer should investigate the risk 
irrespective of the representation made to it. The insured, not 
normally equipped with the knowledge of insurance matters, shoulders 
all the burden of disclosure whereas the insurer, being well versed in 
them, only looks to the representations made with virtually no burden 
to discharge. Moreover, in marine insurance, in England, the assured 
is under no duty to disclose that other insurers have declined to 


; oo : : ; 
accept the same risk, Why can't this protection be applied across 


the entire field of insurance enya In the alternative, a qualified 


15771995] 2°K.B. 593. 


15854. 


¢ 


J eleceon Ass. Corpn. v. Symondson (1911), 104 L.T. 254; 16 Com. Cas. 


LU at Lo, 


eu eadon (1969) 32 Mod. L. Rev., 615 at 625. 
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rule may be laid down that in the event a refusal is not based on 
underwriting considerations, the insurers shall not refuse to issue a 
policy or avoid a claim on this ground. The courts in such instances 
should determine whether the previous refusal was based on arbitrary and 
capricious grounds. Secondly, where the cancellation or refusal of 
insurance is as a result of underwriting considerations but the risk 
is still acceptable, the insurers should be under an obligation to en- 
tertain it subject to charging a higher rate of premium. It is submitted 
that in the event of dispute, evidence of independent expert insurance 
witnesses not employed by the insurers should be admissible, at the 
cost of the individual insurer, to find out whether the risk is accep- 
table or not. 
(v) CONTRA PROFERENTEM 
The courts in Canada have sometimes applied the "contra 

proferentem'' rule in cases where they have found that an insurance 
contract is ambiguously worded. The "rule" provides that any ambi- 
guities in a contract must be construed against the party who has 
drawn up a contract and in favour of the person for whose benefit it 
is drawn. The application of the “rule' is justified in insurance con- 
tracts more than in some others because an insured does not have the 
freedom to negotiate the terms of the contract, but rather has to accept 
the "fine print" policies already drawn by the insurer, and given appro- 
val under statute. 

If a question in an application for insurance is not clearly and 
unambiguously worded, an answer thereto which is literally untrue but 


believed by the insured to be true, will not have the effect of avoiding 
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a policy. In Fordorchuk v. Car & Gen. Ins. doe ae the plaintiff was 
asked a question as to previous fires but the interrogatory was ambi- 
guously worded thus: 'Have you ever had a fire?" This was the only 
question that related to matters outside the homestead. The question 
preceding immediately asked if there is any incendiary danger to this 
property. The insured inferred that the question concerning previous 
fire related to property he was then insuring and answered "No". Ewing 
J., of the Alberta Supreme Court, made the following comments about the 


effect of ambiguity and its influence on the eed ace 


‘ore cL think that the plainmtint(s, failure 
to disclose on his own initiative a previous 
fire should [not] tell against him... the 
plaintiff having answered, as he thought 
correctly, the questions asked him concerning 
fires would naturally infer that this was all 
the information the company required on the 
subject of fires and that a previous fire at 
a far distant place was of no importance." 


The insured was successful on this count although he could not 


recover on account of misrepresentation of the mortgage and litigation 


affecting the property. 
(b) LIFE INSURACE 


(i) BASIS CLAUSE AND QUESTIONS OF OPINION 


The "basis clause" has been used in England and Canada 
in fire, automobile and life insurance contracts. The discussion of the 


clause here will be confined to life insurance cases. 


1OL apa ]o2 WeWOR.25869 [19391 ]haeD. LER! 387 (Alta. S.C.). 
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The "basis clause" was invented in England and made its first 

Ph Ee . alae 16 
judicial appearance in 1834 in a reported case of Ducket v. Williams. 
It required the insured to warrant, on pain of avoidance of contract, 
the strict accuracy and bona fides of answers given to questions in the 
proposal form. The insurer in England may thus avoid liability by 
showing the inaccuracy of any statement whether or not it was material 
to the acceptance of the risk. This result has been reached due to the 

oe : ay ; 164 
findings of House of Lords in an Irish case of Anderson v. Fitzgerald 
which held that inclusion of a “basis clause" excluded the consideration 
of materiality. This has already been dealt with in detail earlier in 

; 165 : 
this chapter. In Canada, however, no contract of insurance can now 
be avoided by reason of any inaccuracy in the statements unless material 
166 ee : ; p 

to the contract. This is contained in subsection 194(7) of the Alberta 


Insurance Act, 1970, 7°" which provides: 


"No contract of insurance shall contain or 
have endorsed upon it, or be made subject to, 
any term, condition, stipulation, warranty 

or proviso providing that the contract shall 
be avoided by reason of any statement in the 
application therefor or inducing the entering 
into of the contract by the corporation, 
unless the term, condition, stipulation, 
warranty or proviso is limited to cases 


163 (1834), 2-Cr. & Me. 348. 
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in which the statement is material to 
the contract, and no contract shall be 
avoided by reason of the inaccuracy of 
any such statement unless it is material 
to the contract." 


The cases decided before the enactment of this section show 


that the "basis clause" 


operated to the prejudice of insured. They also 

highlight the fact that until the early twentieth century, questions 

requiring an applicant to state his opinion have been treated as state- 

ment of facts. Where a question is asked in the proposal form as to 

whether the insured had any illness or disease, the courts have read it 
: ake : ep ; : 168 

with some limitation or qualification to render it reasonable. Such 
. : 169 " : " sf 

is not the case in England. Apart from the “basis clause’, life 

insurance contracts in Canada could be avoided for non-disclosure of a 

latent disease on the strength of testimony of insurer's experts that 

the disease existed at the time of issue of the policy. The insurer, in 
; : 170 

view of section 240 of the Alberta Inusrance Act, 1970, cannot now 

avoid an insurance contract for non-disclosure of latent disease. It 

is only the non-disclosure of material facts within the knowledge of 

applicant or insured that has the effect of avoiding a policy. A 


detailed exposition on the subject will be found in the second chapter. 


The case law dealing with "basis clause'' and questions of opinion will 


EON OE RO Tete Mutual Life Ins. Co. v. Moore (1881) 6 App. Cas. 644, 


affirming 6 S.C.R., 634 which rev'd. 3 O.A.R. 230, which aff'd. 41 
UIMG.U.ee 4973 


ices RETEETETY v. Desborough (1828), 8 B. & C. 586. 

170 7 ne abe 
R.S.A. 1970, c. 187. For text of the section see n. 245. Similar 
legislation exists in other provinces: Insurance Acts: s. 123(1) 
Weer c., 2eUU, at. 1976 6s LOOtL) 6:2) Bes.Mi 1970, co. T4038. 157 
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now be discussed. 
: Ae ‘ Loy e: Raber 
In Smith v. Grand Orange Lodge of British America, the 
plaintiff warranted that his answers in the application and medical 
examination which formed part of the contract, were full, complete and 
true and without any suppression of material facts. The plaintiff had 
stated in the medical examination that he did not have any illness 
except a slight attack of "la grippe,'' and that he did not consult a 
physician for six years prior to the application. In fact he had been 
ill for two months immediately before the medical examination and was 
told that he suffered from anaemia. Six weeks after the issuance of 
the policy, the insurer notified the plaintiff that it withdrew from 
the contract. The plaintiff then commenced an action. Ferguson J. 
of the Ontario High Court, Chancery Division, found for the insurer on 
, 2 

the following grounds: 

"The plaintiff had phthisis or tuberculosis 

which, though undeveloped by physical signs, 

was existing; and he having warranted that he 

was free from disease, there was a breach of 

the warranty, even if he did not know he was 

so diseased." 

Other breaches of warranty were also found in that the plain- 
iff had failed to disclose the name of physician whom he had consulted. 

A declaration was granted by Ferguson J., to the effect that the certi- 


ficate of insurance was void and must be delivered for cancellation. 


The premiums paid under the certificate of insurance had already been 


171 (3903) 6 O.L.R. 588. 
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returned by the insurer to the plaintiff, 


In a case of industrial assurance, Moore v. Metropolitan Life 
Li3 ; : : i" ‘ 
tig GOn. although the insurance contract did not contain a ‘basis 
clause", good health of the insured at the time of issuance of policy 
was made a condition of the validity of the policy. The condition pro- 


eden « 


", . . no obligation is assumed by the company 


prior to the date hereof nor unless on said 
date the insured is alive and in sound health. 
Should the proposed insured not be alive or 
not be in sound health on the date hereof, any 
amount paid to the company as premiums hereon 
shall be returned." 

This condition was in lieu of medical examination. The policy 
further provided that it would be void if the insured suffered, inter 
alia, from a disease of the kidneys. The insured died after a year's 
time and the autopsy revealed that the cause of death was Bright's 
disease of the kidneys. The medical men were of the opinion that the 
disease must. have been in existence when the plaintiff had applied for 
insurance. They further concurred that the insured might not have 
known of the disease or might have thought that she was in good health. 
The trial judge Denton, Jun, Co. C.J., in an action in the County Court 
of the County of York, made the following remarks which were later 


affirmed by Meredith, C.J.0., Appellate Divieione ” 
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", . . the issuance of the policy was not 
dependent upon her knowledge, but upon the 
existence*tof*a*fact. Thelfact is, ?¢+, 
thet she was suffering from a disease of 

the kidneys at the time when the application 
was made, and whether she knew it or not 

is of no importance." 

It is submitted that the condition placed by the insurer was 
too harsh and it can hardly be expected of a person that he warrant him- 
self free from all diseases and in perfect good health. The court 
should have declared the condition as unreasonable and unenforceable. 
It should be no defence that the condition was in lieu of medical exa- 
mination or that in a particular class of business, i.e., industrial 
assurance, such examination is not carried out. 

The cases discussed above are mainly of historical interest as 
showing that insurers were able to avoid contracts under the "basis 
clause" irrespective of materiality of facts and were also able by 
expert medical testimony, to establish that latent disease was in exis- 
tence at the time of execution of contract. 

Ga) REASONABLE CONSTRUCTION OF QUESTIONS 

We must now examine cases where the questions asked in the 
proposal form are of such a nature or scope that the insured can hardly 
reasonably be expected to answer them with strict and literal truth. 
In these instances, when insurers have tried to escape liability, the 
courts have tended to adopt a restricted view of the questions in favour 
of the insured. 


In Connecticut Mutual Life Ins. Co. v. eee the applicant 


4791881), 6,App. Cas. 644, affirming 6 S.C.R. 634 which rev'd. 3 0.A.R. 
ZAuge Len alt ’d. (Al UsC.O.B. 497. 
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was asked a question in the proposal form thus: ‘Have you had any other 
illness, local disease or personal injury and if so, of what nature, 
how long since, and what effect upon general health?", to which he 
answered "No". The policy contained a "basis clause" providing that 
the answers, statements, representations and declarations in the appli- 
cations are warranted by the assured to be true and form part of the 
contract. Following the death of the insured, the insurance company 
denied the claim on the ground that the deceased had received a serious 
blow on the head twelve years before the making of the application and 
such blow was a personal injury within the meaning of the question 
referred to above. 

The trial judge did not question the validity of the inclusion 
of the "basis clause" but argued that a stipulation providing for 
avoidance of contract for incorrect answers must be construed with 


great strictness. To support his stand he gave the following etait?! / 


"Tf the applicant had had a headache the very 
day before, and had not stated it in his 
application, it could not be said that this 
policy was good for nothing simply because he 
had not stated that; and yet a doctor would 
tell you that a headache was an illness, and 
that it came, strictly speaking, within that 
term." 


His Lordship Sir Robert P. Collier, of the Privy Council, as- 
senting to the opinion expressed by the Canadian judges, made the 


following pheseretione |” 
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"Their Lordships agree with the remarks which 
have been made by some of the judges of the 
courts in Canada that this is a question of a 
somewhat embarrassing character, and one which 
the company could hardly reasonably have 

expected to be answered with strict and literal 
truth. They could not reasonably expect a man 

of mature age to recollect and disclose every 
iliness, however slight, or every personal injury, 
consisting of contusion, or a cut, or a blow, 
which he might have suffered in the course of 

his life. It is manifest that this question 

must be read with some limitation and qualifi- 
cation to render it reasonable; and that personal 
injury must be interpreted as one of a somewhat 
serious or severe character." 


The reasonable construction of the question by the courts saved 
the defendant from the ruinous effect of the "basis clause", as the 
insurer, in the absence of such construction, could avoid the contract 
on account of inaccuracy in the statements. Section 196 of the Alberta 
Insurance Act, bo7epnee which is a general provision, stipulates for 
relief against forfeiture "where there has been imperfect compliance 
with a statutory condition as to proof of loss to be given by the 
insured or other matter or thing required to be done or omitted by the 


"and the court considers the forfeiture 


insured with respect to the loss’ 
of insurance to be inequitable. The scope of the section has been re- 
stricted by the inclusion of the phrase "with respect to loss," and it 
appears that the section cannot be beneficially utilized where an act 


or omission of the insured does not relate to the loss. It seems, how- 


ever, that the wording of section 358 of the Alberta Insurance Act, 


me segs 1970, c. 187. Similar provision is to be found in other 


Provincia. insurearce Acts? s, 215 K.5.5.0. 1960, c.. LY/3 s. 226 
R.S.M. 1970, Ce I-40; S. 103 Reo ews 1970, Cy IRAN ES. 
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evan ees which deals with relief from forfeiture in accident insurance 


is more extensive in nature since it covers "imperfect compliance with 
a statutory condition as to any matter or thing to be done or omitted 
to be done by the insured." 

It is submitted that even the wording of the latter section is 
not entirely satisfactory since it covers imperfect compliance with a 
"statutory condition" whereas the duty to disclose material facts in 
life insurance is not contained in a statutory condition but in a sub- 
stantive eaeeind sk It is submitted that relief against forfeiture 
in its proper perspective must provide for “imperfect compliance with 
a statutory condition, or with any section of the Insurance Act dealing 
with the duty of disclosure, or as to any matter or thing to be done or 
omitted by the insured'' in cases where the court considers forfeiture 
of insurance to be inequitable. 

In Mutual Relief Society v. Webster." the appellant insurer 
was not successful despite a "basis clause'' and the defendant was able 
to recover on technical grounds. On an application for life insurance 
to the Mutual Insurance Society, the applicant declared and warranted 
that any untruth, evasion or concealment of facts in his answers to 
questions in the application may avoid the contract. Following a claim, 
the insurer denied liability and contended that the insured and mis~- 


stated his age by four days and had declared that he was in "perfect 


POU RGs. Re 1070) c. 187. 
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182 (1888) 16S.0.Re (25, e.carming 20 N.S .Rs. 347. 
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health" and that he had suffered from a severe attack of apoplexy 
four years before the application for insurance but stated that the 
attack had occurred five years previous to the application. 

The trial judge found that the misstatement as to age was im- 
material and that the applicant was in "good" if not "perfect" health 
at the time of application, but observed that misstatement as to time 
of occurrence of the attack of apoplexy was he ekimieeee He, therefore, 
delivered judgement for the insurer. 

The Supreme Court of Nova Scotia, en banc on technical grounds 
reversed the judgement of court below and gave judgement for the plain~ 
tiff since there was a variation between the plea taken by the insurer 
and the application. This precluded the insurer from taking advantage 
of the misstatement by the insured. On appeal to the Supreme Court of 
Canada, the decision of the court en banc was affirmed. 

Apart from the question of good health, insurers have tried to 
repudiate liability on grounds of misstatement of age. Misstatement 
of age is no longer a ground for avoidance of liability under the 
ee teen 4 A detailed discussion on the subject will be presented in 
the second chapter. 

The most authoritative case in Canada on the subject of the 


"basis clause", the test of materiality and good faith is Ontario Metal 
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Products v. Mutual Life Ins. Gomi decided by the Judicial Committee 
of the Privy Council. The insured, in response to a direct question in 
the application for insurance requiring him to state the name of every 
physician who prescribed for or treated him during the past five years, 
failed to disclose the name of his wife's doctor who had prescribed a 
tonic for the insured following a complaint of run-down condition. No 
medical examination was carried out by his wife's doctor, but on in- 
sured's request the doctor assented to the same treatment as for his 
wife. The insured died of cancer about fifteen months after the issu- 
ance of the policy. The insurer repudiated liability on the ground 
that the insured had failed to disclose the name of the physician as 
discussed above. 

The insured had declared by signing the application for insu- 
rance that statements and answers to the Medical Examiner were true and 
were offered in order to induce the company to issue the policy. A 
clause in the policy stipulated that the application and policy consti- 
tuted the entire contract and that the statements by the insured, in 
the absence of fraud, were to be treated as representations and not 
warranties. 

Section 156(5) of the Ontario Insurance Act, oi” provided 
that no contract shall be void by reason of any inaccuracy in the state- 
ments contained in the application unless it was material. Their 


Lordships in the Privy Council found that although the statement was 


18551925] 1 W.W.R. 362, [1925] A.C. 344, [1925] 1 D.L.R. 583, affirming 
[1924] S.C.R. 35, [1924] 1 D.L.R. 127, which rev'd, 54 0.L.R. 299. 
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inaccurate, the statutory provision operated to the benefit of the 
plaintiff inasmuch as the non-disclosure or misrepresentation was not 
material to the risk. In the absence of statutory protection and the 
above provision in the policy, the results reached in this case would 
have been the same as determined in the English case of Dawsons, Ltd, v. 


Rey: ; : ; 
Bonnin. In that case, an inaccurate answer which was not material 


avoided the contract because the accuracy and bona fides of the answers 
was the basis of the contract. 
TEST OF MATERIALITY 


The test of materiality as laid down by Mignault J., of the 


, ; 186 
Supreme Court of Canada in Ont. Metal Products v. Mutual Life Ins. Co., 


was that of a "reasonable insured". The judge had made the following 


? : : . 189 
observations in this connection: 


"The test is not what they [medical officers 
of respondent] now say they would have done, 
but what any reasonable man would have 
considered material to tell them when these 
questions were put to the insured." 


Their Lordships of the Privy Council did not approve of this 
test but prescribed the test of a "reasonable insurer". As per Lord 


Salveson the test texn2° 


"In their view, it is a question of fact in 
each case whether if the matters concealed 


48771922] 2 A.C. 413. 
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ox misrepresented had been truly disclosed, 
they would, on a fair consideration of the 
evidence, have influenced a reasonable 
insurer to decline the risk or to have 
stipulated for a higher premium." 

The case also makes it clear that non-disclosure in the appli- 
cation of the name of a physician who prescribes or treats the insured 
for trivial ailments is not material and does not afford a defence to 
the insurer in avoiding a policy. The law as to the duty of disclosure 
has changed since the case arose, and the insurer must now establish not 
only inaccuracy and materiality, but also that the facts were within the 
"knowledge" of the applicant or the life insured. This will be subject 
of critical discussion in the second chapter. 

(iii) EXPERT WITNESSES 
Generally, the insured has been unable to engage the ser- 
vices of independent expert witnesses and thereby to prove the materi- 

P * ? 191. 
ality or otherwise of the facts allegedly concealed or misrepresented. 
This has been largely due to the relatively feeble financial position 
of the insured as compared to that of the insurer who has the advantage 
of expert testimony given by its paid officials. The courts have accep- 
ted the testimony of the company's officials and have not required the 
insurers to prove that their practice is in harmony with the insurance 
industry, as will emerge from the following discussion. 

192 


In Henwood v. Prudential Ins. Co., the insured, in answer 


to direct questions, failed to communicate a medical consultation with 


oS uawaon (1960) Sa Mee tle ae, lo et Oli 


192 1967] S.C. Re (20; C1967) 5 G4°D.L.R. (2d) 715, atftirmine the Ontario 
Court of Appeal (unreported), which aff'd, [1965] I.L.R. 1-154 (Can.). 
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a psychiatrist and the treatment for nervous disorders for one year. 

The insured was a young girl of twenty years age at the time of appli- 
cation for insurance. Two years before taking out the policy she had 
some romantic problems due to the breaking off of her engagement 
following religious differences with her fiance, Her unhappy love 
affair caused her a nervous condition which resulted in consultation 
with a psychiatrist. She had fully recovered from the nervous disorders 
before the application for life insurance was made and performed her 
normal duties fully well. She was, however, killed in a car accident 
while travelling as passenger. The circumstances of her death were not 
in any way connected with the non-disclosure or misstatement of fact. 
The case deserved sympathy from the insurer and the courts. Neverthe- 
less, the defendant called his own medical experts, the company's 
employees, who asserted that if true information was available, this 
would have resulted in the rejection of the risk or stipulation of 
higher premium. The trial judge found that the plaintiff did not rebut 
the evidence adduced by the senior officials of the company regarding 
the materiality of facts in question and therefore delivered judgement 
for the insurer. On appeal to the Supreme Court of Canada, Ritchie J., 
accepting the testimony of the company's officials regarding the materi- 


ality of facts in issue, made the following Semavicsien = 


"Tf the matter here concealed had been truly 
disclosed they would undoubtedly have influ- 
enced the respondent company in stipulating 

for a higher premium and as there is no evidence 
to suggest that this was unreasonable or that 
other insurance companies would have followed 
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a different course... it has been affirma- 
tively shown that untrue answers respecting 
the medical advisors consulted by the insured 
were material to the risk. This is enough to 
avoid the policy." 


In contrast, the following dissenting opinion of Spence J., 


194 


deserves attention: 


". . . the evidence given by Dr. Roadhouse 


and by Miss Degnan [company's officials] 
cannot be accepted as a discharge of the 

onus upon the insurer to prove that if the 
facts had been truly represented they would 
have caused a reasonable insurer to decline 
the risk or required a higher premium... 
these two witnesses not only testified as to 
the policy of their own company but testified 
that they had no knowledge of the policies of 
other insurers. This, therefore, would require 
the court to hold that the respondent in reciting 
its policy automatically recites the policy of 
a reasonable insurer." 


It is submitted that the acceptance of the testimony of in- 
surer's officials as to the materiality of facts in question without 
requiring them to establish that their practice was in harmony with the 
practice of other insurers in the industry would ultimately result in 


the replacement of the "reasonable insurer" test as prescribed in 


Mutual Life Ins. Co. v. Ontario Metal Products, supra, by a test of a 


“particular insurer". 

The burden of proof to establish the unreasonableness of insu- 
rer's practice, in the above situation, is unduly shifted to the insured. 
This places a very heavy onus on him to discharge in view of his rela- 


tively feeble financial position. Moreover, the unopposed testimony of 
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the insurer's officials should not be accepted as sufficient discharge 
of the onus upon the insurer because they are obviously interested 
witnesses and susceptible to give partial evidence. 

It was early realized that the insured and insurer did not enjoy 
equality as regards their access to expert witnesses. Lord Mansfield 
remarked in Carter v. Boehm, as to the evidence of brokers: "It is 
mere opinion; which is not evidence. It is opinion without the least 
foundation from any previous precedent or acceeone 3 

It is submitted that the burden of proof of establishing unrea- 
sonableness or otherwise of the insurer's practice should not be shifted 
to the insured. It is suggested that even the test of a “reasonable 
insurer" is not desirable since an applicant at the time of application 
for insurance does not know what facts the insurer regards as material 
and the insured is taken by surprise after a claim is repudiated on 
grounds of non-disclosure or misrepresentation of allegedly material 
facts. Rather, the "reasonable insurer's test" should be replaced by 
the test of a "reasonable insured", as suggested by Mignault J.; in the 
Supreme Court of Canada in Ontario Metal Products v. Mutual Life Ins. 
Co. If the former test is to be maintained, then at least individual 
insurers should be required to prove that their practice is not incon- 
sistent with that of other insurers. For this purpose, the evidence of 
expert insurance witnesses not employed by the insurers and preferably 
drawn from the industry and Insurance Bureau of Canada should be admis- 
sible. Moreover, the cost of engaging the experts should be borne by 


the defending insurer irrespective of the outcome of the case, because 


199 (i466), a-Bure. 1905 at L918. 
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a finding on materiality will benefit the industry. The relatively 
feeble financial position of the insured also justifies such a course 
of action. 
(iv) HIGHER RATE OF PREMIUM 
Insurers have been successfully avoiding liability by taking 
an ex post facto plea that had the facts concealed been disclosed, co- 
verage would not have been granted or a higher rate of premium charged. 
That this practice continues at present is evident from the Henwood 
case, supra, and cases that follow. 
In Murphy v. Sun jreL nelamens Ogre the insured had suffered 
a fainting spell. He was thereafter physically examined by a doctor and 
consequently had two electrocardiograms. Nothing came out of the 
physical examination and electrocardiograms. One month afterwards, an 
agent for the insurer approached for a life policy, the subject of 
litigation. The deceased failed to disclose in the application for 
insurance and on medical examination the fainting spell, physical 
examination by doctors and two electrocardiograms in response to the 
following direct questions: 
"Q, 4.- Have you ever suffered from or consulted 
a physician or other practitioner for 
any complaint or affection: 
awOE the brain, .or nervous system? 


(For example - fits, nervous breakdown, 
loss of consciousness. .. .) 


A. No. 


196.5 WoweR. 581, 49 D.L»R. (2d) 412, [1965] I.L.R. 1-142, at 708 


affirming»47 W.W.R. 47, 44 D.L.R. (2d) 369, [1964] I.L.R. 1-124 
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Q. 8.-a. Have you, during the past five years, 
been examined or treated by, or 
consulted a physician or other 
practitioner. ... 7? Give details. 

A. Yes. May 1960, personal routine annual medical. 
Dr. G. Hardy, Calgary. No pathology, no 
treatment, found physically fit. 

c. Have you ever submitted to electrocardio- 
ELADNLC wen apt CStS (ae Lic Onmbat. testa, 
why, when and the results? 


foul fo a 


The insured later died of natural causes but the insurer denied 
liability on grounds of non-disclosure or misrepresentation of facts 
referred to above, which it alleged were material. On an action under 
the policy in question, the insurer called its own actuary as expert 
witness, who testified that had full disclosures been made, the policy 
would have been deferred or the premium substantially increased. 

Smith C.J.A., of the Alberta Supreme Court, Appellate Division, 
accepting the evidence of company's actuary, made the following 


eevee! 


", . . the evidence of Gower [company's 


actuary] was admissible as evidence tending 
to show that a reasonable insurer would have 
declined the risk or stipulated for a higher 
premium, had there been proper disclosure." 
Other aspects of the Murphy case will be discussed below and a 
critical analysis of the case presented. The discussion here is con- 


fined to the contention of the insurers that had full facts been dis- 


closed, a higher rate of premium would have been charged. It is 
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submitted that this contention of the insurer should not be allowed to 
invalidate a claim. Before going into further detail, a more recent case 
dealing with the same aspect of imposing a higher rate of premium will be 
analyzed. 

In MeArthuriy,, Prudential.Ins. obese the insured was asked 
certain questions in the application and on medical examination to which 
he gave incorrect answers. It appears that in answer to Q. 5 he stated 
that he had not been treated by a physician or other practitioner for 
heart trouble, chest pain, high blood pressure, nor for sugar in the 
urine. Before the medical examination and issuance of the policy in 
question, the insured had electrocardiograms of his heart taken by his 
own doctors, which did not reveal any heart trouble, but his urine ana- 
lysis revealed traces of sugar. The insured was advised by his doctors 
that he suffered a mild diabetes but a later test showed that there were 
no symptoms of diabetes. he insured later died of coronary thrombosis 
which was unconnected with diabetes. Ferguson J., of the Ontario 
Supreme Court, accepting the insurer's testimony as to the materiality 


, ioe ; ; : a. 
and imposition of a higher rate of premium, made the following remarks: 


". . . defendant's evidence that the matters 


undisclosed were material to the risk and at 
the best would have affected the premium 
payable must be accepted as the attitude of 
a reasonable underwriter.” 


It is submitted that insurer's contention that a higher rate of 


premium would have been charged had the facts been truthfully disclosed, 


1981969] 2400R) O87 91969 | OL Lee 1-279.576 D.L.R. (3d) 477. 
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even if it is acceptable, should not allow insurers to repudiate 
liability. Where a court finds that an insured without bad faith has 
withheld or misrepresented material facts warranting a higher rate of 
premium, the difference between the actual premium chargeable and the 
premium received, with interest thereon, should be deducted from the 
insurance proceeds. Insurers will be left with one defence, other 
than bad faith, namely, that they would not have accepted the risk had 
the material facts been truthfully disclosed. This defence must be 
accepted where insurers can establish, by industry practice that such 
a risk has invariably been declined or should be declined. To allow 
insurers to repudiate liability in such cases is to allow them to gain 
premiums as a windfall profit. A detailed commentary on the subject 


will be presented in the second chapter. 


(c) AUTOMOBILE INSURANCE 


Section 287 of the Alberta Insurance Act, ve7qnee” which deals 


with the regulation of the duty of disclosure of the insured provides: 


"(1) Where, 
(a) an applicant for a contract, 
(1) gives false particulars of the 
described automobile to be insured, 


to the prejudice of insurer, or 


(ii) knowingly misrepresents or fails to 


AS TEATS 1970, c. 187. Similar provisions exist in other provincial 


PnSrence Attar Bako (LR SS. B.C. 1960; e.. 197: 6, 236(7)- Res. M. 
DSTO ert. piehO: sne204 R500 ¢ 1970, 1007224. 
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disclose in the application any fact 
required to be stated therein, 


> « « a claim by the insured is invalid 
and the right of the insured to indemnity 
is forfeited." 

The section renders a claim by the insured invalid if an 
applicant "knowingly" misrepresents or fails to disclose in the applica- 
tion any fact required to be stated therein. 

Insurers regard the claims history of an insured in connection 
with automobile insurance to be highly material since it determines the 
extent of the risk and shows the sense of responsibility or lack of it, 
and respect for laws and regulations of the insured. An applicant with 
no driving accidents is susceptible to fewer accidents and is therefore 
a better risk than one who has e bad driving record. Cases dealing with 
previous driving accidents will, therefore, be taken up first. 

(i) PREVIOUS ACCIDENTS 
? ih : 201 : : 
In Lannigan v. U.S. Fire Ins. Co., an Ontario case, the 
plaintiff had obtained an "Inland Transportation Policy" which provided 
coverage in respect of collision claims. Defendant was, however, 
induced to enter into the contract by misrepresentation of the plain- 
tiff as to the number of accidents. The misrepresentation was made by 
him "knowingly" within the meaning of section 287 of the Alberta 
202 ae 7 
Insurance Act, 1970. The plaintiff had falsely represented to the 


agent of the insurer that he had been invoived in two accidents but no 


charges were laid against him. In fact he had been involved in nine 


PE TOSG 1 ULWiN. L692 (1056) 1. LR 1-225. 
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accidents within a period of three years immediately preceding the 
application for insurance. Following physical damage to the truck and 
a claim therefor, the defendant denied liability on grounds of misre- 
presentation of the number of claims. An action was brought to recover 
the claim. McDonald D.C.J.0., had this to say about the effect of mis- 


: 203 
representation made: 


"Tt would seem reasonable that any company 
with a disclosure of an actual record such 

as is now disclosed, would have assumed lack 

of responsibility and respect of laws and regu- 
lations on the part of the plaintiff, and 

would have declined to grant insurance." 

In Bertrand v. Compagnie Francaise de Phoenix, 294 a Quebec case, 
the plaintiff obtained a public liability policy from the defendant. He 
did not state in the application for insurance that a few days before 
he had been involved in a serious accident causing injuries to a 
pedestrian. The policy was renewed the next year and the insured was 
again invoived in an accident giving rise to a claim, the subject of 
litigation. Insurer denied liability and pleaded material misrepre- 
sentation. The insured claimed that he had told the insurer's agent 
about the previous accident. The contract contained a "basis clause" 
but provided that answers were to be treated as representations and not 
warranties. The action by the insured was maintained in the Superior 


Court but dismissed in appeal to the Court of King's Bench, Appeal side. 


The court, in a majority. judgement found that the misrepresentation as 
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to previous accident was material and would diminish the appreciation 
of the risk and prevent a reasonable insurer from granting insurance 
acai cae The court further held that the declaration that answers 
were to be treated as representations and not warranties has no effect 
if the answers complained of are false to the knowledge of the insu- 
pein 

Letourneau C.J., in his dissenting opinion found that the plain- 
tiff had informed the insurance broker about the accident and that he 
was the agent of the insurers. The Chief Justice observed that the 
insurers had not established that they would not have issued the policy 
had they known the facts not disclosed. According to him, the burden 
of proof on the insurer was not aaich area cial 

The approach of the Chief Justice seems to be an enlightened 
one. The insurers must be required to establish that they would not 
have accepted the risk if the previous accident had been disclosed. 
Involvement of an insured in one accident does not necessarily mean 
that the risk is not acceptable. 

Insurers can apply to the Minister of Transport for an abstract 
of the driving record of an insured for a three year period immediately 


preceding the application for insurance. The Minister, under subsection 


247(1) of the Highway Traffic atiaes may, in his discretion, issue such 


oP Neaat Misstatement By An Assured-Materiality-Burden of Proof-Agent-— 


Quebec, (1946) 24 Can. Bar Rev. 718 (case comment). 


ee n. 204 at 33 (headnote). 


Id. 


Oe Sie. 1970, c. 169 "as amended" up to Nov. 22, 1972. 
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an abstract to the insurer, Insurers must make an application to the 
Minister and in cases where an abstract is issued to them, they should 
then be estopped from pleading non-disclosure or misrepresentation of 
previous accidents which appear in the abstract. 

There is no reason why an applicant for automobile insurance 
having a record of a number of accidents should not be accepted as a 
risk, although a poor risk. Premiums for each subsequent accident should 
be loaded. An insured having no record of claims should be given a dis- 
count on further renewals. It is therefore submitted that the defense 
of non-disclosure or misrepresentation of previous accidents should be 
abolished by amending legislation, and replaced by a system of differen- 
tial premiums depending on the nature of each risk insured. It is sug- 
gested that if auto insurance be compulsory, all reasonable risks 
should be covered. 

(ii) SUSPENSION OF DRIVING LICENSES 
Suspension or a cancellation of a driving license is consi- 

dered by insurers as an important circumstance, the truthful disclosure 
of which affects the acceptance of a risk. Suspension or cancellation 
results from driving offences and therefore shows the lack of regard for 
traffic rules and regulations. Although a particular loss may not be 
brought about by a driving offence or accident, insurers can avoid lia- 
bility if they can establish non-disclosure of suspension or cancellation 
of a driving license. 

In Walker v. Traders Gen. Ins. coe? the plaintiff was issued 
a Standard Automobile policy covering certain perils including lcss or 
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damage to the vehicle by fire, During the currency of the policy, the 
plaintiff's automobile while travelling on a highway caught fire and was 
consequently damaged. The defendant denied the claim on the ground that 
the plaintiff in his application for insurance, in response to a direct 
question, had failed to disclose that his driving permit had been sus- 
pended. An action on the policy was dismissed. On appeal to the 
Supreme Court of Nova Scotia, MacQuarrie J., found that the answer com- 
plained of was untrue and material to the risk, and therefore a claim 
under the policy was invalid and the right to indemnity forfeited. The 


' 210 
Judge had this to say: 


"In my opinion, the plaintiff must be taken 

to have knowingly misrepresented or failed 

to disclose in the application a fact required 
to be stated therein, namely, that his license 
had been suspended or cancelled within the 
three years preceding the application. The 
untrue answer with respect to the suspension 
or cancellation of his license was a misrepre- 
sentation material to the risk." 

The loss was not in any way connected with the non-disclosure 
or misrepresentation of the suspension of license, yet the claim of 
the applicant was invalid and right to claim indemnity forfeited. 

It is submitted that an insured should not be penalized for non- 
disclosure or misrepresentation of suspension or cancellation of license 
to such an extent as to render any claim invalid. Rather,a higher rate 
of premium should be charged if the truthful disclosure of license sus- 
pension or cancellation would have increased the risk. An effort should 


be made to see that as far as practicable, an applicant for insurance 


should not be denied insurance coverage but be accommodated at appropriate 


210,45. at 683. 
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rates of premium, This result is desirable both from the viewpoint of 
the insured himself and from the viewpoint of third persons who suffer 
personal injuries or property damage as a result of the insured's 
operation of motor vehicles. Present legislation, section 306 of the 
Alberta Insurance Act, iy eee protects third parties only to a limi- 
ted extent. This will be discussed below. 

Before proceeding to next section it is pointed out that the 
duty to disclose suspension or cancellation of a driving license is not 
confined to the original application for insurance. If any suspension 
or cancellation has taken place during the currency of an automobile 
policy, the insured is under a duty to disclose the same on etaGes 
although the insurer may not require a de novo application. An insured 
may not know that he is under such an obligation of disclosure unless 
his attention is drawn to that fact either in the original application 
or the insurer requires a fresh application. This has been discussed 
in detail in the second chapter. 

(iii) REFUSAL OR CANCELLATION OF PREVIOUS INSURANCE 
The reasons why insurers regard the disclosure of refusals 
or cancellations of previous insurance as material have been discussed 
2Lo 


in detail earlier. It has been suggested there that an insured 


should not be under an obligation to disclese refusals or cancellations, 


eae 1970, c. 187. Other provinces have promulgated similar legis- 


lation. See. lnsurance Acts: s. 242(1) 2.5.8.0, 1960, Gc. 197; 
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(sub. nom. Turgeon v. Fortin). 


teh fag. Tees. 


sae ote vniatcey aeaia | 
_ ei heeaiotink ne $9 ae eg A 
ado Jo ah web qoes goin nlgnk. caaeet tehattaaisnacat 
teil «ht yloolenT ithe Mts nioeterte HE seen, eipd, aang 
: . - tpdod omemunant axl ALiW ehdT 
eds cede 100 Rated ot abl Paecdeenos. qutheeoy 2708p -* 
1o4 8) ood gatetab o Yo aettedseages YW netansqan oaatoetb oa vaults 7 
celessyeue qe 13 .anenvswhgt 10% aorgnod — fnabgize. ada 03 teatines 
fathom as lo Tiiretsvo 343 gai seh s2elq eatin’ ead nedoallesaes 29 
aS. coke ao, ates et? aebtoe®h of eh’s t68ey of fetueat eta aetlog 
en mreet aA ‘ aizeohtiqos apd gh: Mthips = dam Yee, eoagent a3 ated 
sealen opiniolngsh<t¢ naladeniee. im day vohes 25 ot seats word son Xam 


aoktncdiagge , Sept ghawy se4 a “suai: 3°03 teri$ - -(% segah ot sofinosasa, a 
Souswelt peat eat tg? gettestiak duaptsm epedupes- ~esyent oi? 50 7a 
gotgeds todose oda nt [heteb at 
DA AS a NE 90. ASIN dN 2 (42) ae 
ofzovias Ya vrata eh cad? siecle epoch viv aneanee eff 7 he.) a 
terearcs cib toed ou Lichtin 2B aac imal aveiverry ie- santsetieonss 30 
boraedh ts dads octets he nega usd aah ai re 7 
,enoltalinane 30 pian seskoaah @ sunsets. os) aohay ad ton t 


or alternatively that non-disclosure or misrepresentation in this regard 
should not result in automatic forfeiture of claim. 

If, however, an insured is guilty of fraud in obtaining coverage, 
forfeiture of claim is reasonable. In Fonciere Tpt. etc. Ins. Co. v. 
Divinsky and ueipenend ne the insured was guilty of fraud. While 
applying for insurance he had stated that another insurer had not can- 
celled a policy of auto insurance. The original application was unsigned. 
The insurer sent the application together with the policy and requested 
the insured to sign and return the application. The insured retained 
the policy, paid the premium but failed to sign and return the applica- 
tion. On renewal of the policy a copy of the original application was 
again forwarded to him but he again avoided his signature and return of 
the application. A claim under the renewed policy was denied by the 
insurer. Dysart J., of Manitoba King's Bench found that the policy was 
void because of fraud under which it was obtained. The judge made the 


; 28 Gs 
following remarks: 


. . - Divinsky [the insured] adopted them 
[answers in the application] as part of the 
policy under the terms of which he brought 

the insurer into these proceedings. He is 
therefore estopped from denying or repudiating 
these false statements. He .. . is bound by 
those answers as fully and firmly as though 
he had himself written them out in the 
original application and signed them." 


(iv) RACIAL DISCRIMINATION 


There is at least one case in Canada decided on racial 
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529. 
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grounds by a court in Ontario and affirmed on appeal j where the 
insured failed to disclose in an automobile insurance proposal form in 
an answer to a direct question, that he was of Jewish extraction. This 
was held to be material sufficient to avoid the insurer's liability. 

a fn. S| a ce 218 ° 1 . 
In London Guarantee and Accident Co. v. Green, the insured in 
response to a direct question "What is your racial extraction?" had an- 
swered "Canadian". Following a claim by the insured, the insurance com- 
pany brought the action for a declaration that the policy issued by it 
to the defendant was void ab initio and be delivered for cancellation. 
The defendant counterclaimed. It was argued that the plaintiff insurance 
company in rare cases issued policies to persons of Hebrew extraction 
after investigation and inquiry and in special circumstances which, it 

: ; 219 
was alleged, were not present in this case. 

It was also said that the learned judge is not to be taken as 
holding that the defendant's concealment of his extraction necessarily 
invalidates the policy but in view of the circumstances, it was material 
that the insured should have made full and correct disclosures in his 

; ; Ce hte. 
answers to the questions in the proposal form. The case has not been 


subsequently judicially considered in Canada. 


The position has changed since the case arose. Section 114 of 


aor aan Guarantee etc. Co. v. Green (1930) 38 O.W.N. 398. 


217 (1.930) 39 O.W.N. 164 (C.A.). 
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ten] 2 , : 
of the Ontario Insurance Act, 1970,° 1 has made unfair discrimination on 


racial or religious grounds an offence. The section provides: 


"Any licensed insurer that discriminates 
unfairly between risks in Ontario because 
of the race or religion of the insured is 
guilty of an offence." 


The predecessor to this section was enacted by the Legislature 
ee wes 
of Ontario in 1950. 
| 223 P ; : 
According to Smout, the legislatures have in some provinces 
of Canada, purported to invalidate racial or religious stipulations, 


but only in Saskatchewan has this result been achieved effectively. He 


states that in Ontario and Manitoba, the legislation is not so easily 


Sods taven, Sot 


The Alberta Insurance Act, 197077 does not contain a provision 


preventing racial or religious discrimination in insurance contracts. 


7 
However, the Legislature has passed the Alberta Bill of Rights igaxs*-° 
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section 1 of which Ott me 
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Stele soy 1970, c. 224. 


et naires De Beeeds Oe O50, Ce LOS, So. 8b UL. 


Senne An Inguiry into the Law_on Racial and Religious Restraints on 
Alienation, (1952) 30 Can. Bar Rev. 863. 


22474. at 879. 


2252 .S.A19705°c. 187. 


BEE a rete one, assented to Nov. 15, 1972. 
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7 . : 
Query. It has yet to be seen whether this trovision will bé& effective 
in preventing racial or religious discrimination in insurance contracts, 


should such an occasion arise. 
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"It is hereby recognized and declared that 

in Alberta there exists without discrimi- 

nation by reason of race, religion or sex, 

the following human rights and fundamental 

freedoms, namely... 

(b) the right of individuals to equality 
before the law and protection of the 
law." 

It appears pertinent to point out before discussing the next 
topic that the Ontario court, in arriving at its decision in London 

228 . h : rae ; never 
v. Poland as authority. Racial discrimination in insurance contracts 
in England may briefly be compared. 

It may be recalled that in Horne v. Poland, supra, the insured 
had taken out an insurance policy against burglary but failed to dis- 
close his alien birth in Roumania. A claim under the policy was denied 
on this ground. Lush J. upheld the defence and found that alien birth 

: , : : 4 229 
was a material fact, the non-disclosure of which avoided the policy. 

The Judge admitted that non-disclosure of alien birth was not 
inevitably fatal to recovery but remarked that this would not be the 
case where: 

"(T]he assured .. . [came] from a state where 
the business and sccial habits, the training 
and education that a child receives and the 
views taken as to the observance of legal and 


other obligations are [not] notoriously exactly 
as those prevailing here." 


The judge decided that Roumania was not such a state and 


22851922] 2 KiB. 364. 
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therefore gave judgement for the insurer. 

Notwithstanding the fact that doubt has been cast on the cor- 
rectness of basic principles stated in Horne v. Poland, no subsequent 
case appears to have challenged the fundamental premise of the decision. 
It seems that the case has been cited with remarkable frequency as an 
example of duty to disclose nationality in non-nationality eee 
If the decision represents good law, its effect can be termed 
disastrous. 

A survey made by PEP in 1967 on racial discrimination in England 
has revealed that widespread discrimination has been exercised on racial 
and national grounds particularly in the field of motor vehicle insurance. 
There are instances when coverage on these grounds was refused altogether 
or higher premium ee ee 

There is a dearth of legislation in England making racial or 
religious discrimination in insurance contracts an offence. Such 


: 2 : ; Zoe 
legislation does exist in some provinces of Canada. 3 


(d) STATUTORY REGULATION AND MODIFICATION OF DUTY OF 
DISCLOSURE 


It is now intended to deal with the statutory regulation 


eer 


as ac (2969) .3329Mod. Lie Rev .161L5,at, 630. 


231onp Report on Racial Discrimination in England (April, 1967) at 100; 
W. W. Daniel Racial Discrimination in England (Penguin Special 1966) 
at 202-203 as reported in Hasson's article (1969) 32 Mod. L. Rev., at 
Sih 


aoc. 1, Alberta Bill of Rights, 1972, chapter one; s. 114, Ontario 


Insurance Act R.S.0O. 1970, c. 224. For further details see article 
by Smout, supra, n. 223. 
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of the duty of disclosure and its modifications in the provincial 
insurance legislation in Canada. Sections dealing with the duty of 
disclosure have been discussed earlier and will be analyzed further as 
the discussion proceeds. They are being incorporated here for the 
purpose of cohesiveness and to present a critical exposition of the 
statutory provisions. 

In the following discussion, Alberta, British Columbia, Manitoba 
and Ontario will serve as examples and mention will also be made of 
Quebec enactments where appropriate. The Alberta legislation will be 
used as a prototype. 

The duty to disclose material facts in fire insurance is contained 
: ; “hes tt = 233 
in section 223, statutory condition #1 Alberta Insurance Act, 1970, 
as follows: 

"Tf any person applying for insurance falsely 
describes the property to the prejudice of the 
insurer, or misrepresents or fraudulently omits 
to communicate any circumstance which is material 
to be made known to the insurer in order to 
enable it to judge of the risk to be undertaken, 
the contract shall be void as to any property 


in relation to which the representation or 
omission is material." 


ee . ; : ; 234 
Similar legislation exists in other provinces. 


It is submitted that the insertion of the words "fraudulently 
omits" has abolished the strict doctrine of uberrima fides so far as 
non-disclosure of material facts in fire insurance is concerned. Inno- 


cent non-disclosure of material facts will not avoid the policy. 
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7 


alata eit mp BS aii 7 
«2 ened oye ees ies 


; : es a 
go Yau )33; 4 Od Ans : fas ag 


md ton aida, orale eal nye Rae nates b. arts 
pra ae a ead 

ait 20 pebhLanhee feud se | 19 toh, wma et godiog Re oRogang 

Ldadiop! .hidwl<o deh: doped tegith® critap ae aoa tie oO wl 0s 
ig 9hn8 GC Gale TLdv volte ba Beture to) aa woee ILkw oivein0, bap 
ed: Lim ped pitekgat (n felA Bae nasiindinte bxbalv ntnemioens sedan) 
; ameaotony mae beay 
Kivayoo. at anatuend 2ctt-sih eed ee SON ~esteicican qeub off. ine 
“ Off coh oonesosn! orsuita £8 aetgibaes papaeteta .€35 aplsqes oF 
:awolfo? as 


eas, 


wy 


aa 


yinated- srr riled 703 ser epie 


aves ig = 91/94 ae we | 7 
ae ae 
gi7>ise ¢ Joma eS. tire. i 
iy Sg, RE ttennt re 9: 
ren fg fepaii ad © ee 
} 


siege (pe at 
> enbiedoie 


+S cose udaa wilgp a2. didiwa woiioietget iLlat? 
ciuintusonnt” apace aif Ts oan WO. indy Soctleetun ax IT art 
ie 20% oe agha® auiietaly Ua aantyoabiadtaee oo bacebtede 
~ oun. ten 9am a Saag to auntie | 
ancien 


= 


gi ry a TS fe hays : : | 
74s 
comm i me a met 


ce) 
=~ 


Surprisingly, the legislature has not deemed it desirable to extend 
this necessity for fraud to misrepresentation. As a necessary corollary, 
an innocent misrepresentation by the insured will allow the insurer tc 
escape liability whereas an innocent non-disclosure will not, resulting 
in a rather puzzling disparity. Apparently, this legislation requires 
the courts to make nice distinctions between non-disclosures and mis- 
representations innocently made a task which may be difficult to accom- 
plish. The case law on this distinction may now be examined. 

In Taylor v. London Assurance Corpni ,7°° it was held that the 
word "fraudulently" before the word "omits'' connotes "actual fraud". 
Duff C.J. of Supreme Court of Canada, in a majority judgement made the 


following observations: ~ 


", . . the adverb 'fraudulently' connotes 


actual fraud . .. We are not concerned with 
frauds consisting in a breach of duty arising 
out of fiduciary relation; and it is too plain 
for argument that if the term ‘fraudulently' 

is used in this statutory condition to describe 
an innocent breach of the duty to disclose 
material facts which rests upon the insured 
under a contract of insurance, then the amend- 
ment of the condition effected by the legis- 
lation of 14 Geo. V. was merely pleonastic." 


The plaintiff's wife, acting as his agent in securing insurance 
on his lumber camp, stated that there were fires all over the country 
without disclosing that there were fires in an adjoining township. The 


non-disclosure was held not to be fraudulent. The insurance company 


could not succeed as it failed to prove fraudulent omission. 


23951935] FO Re P4205 ( 1985), SDslsR. 129. 


23654, at 425. 
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It was also held that a misrepresentation, innocent or other- 
wise, in order to negative the insurer's liability under fire insurance 
policy, must be one influencing the insurer to enter the contract. 

It was held that the statement made by Mrs. Taylor did not have any 
effect on the mind of insurer's agent, so as to influence him in assen- 
ting to effect insurance. 

In Bowes v. Fire Insurance Co. of Ranedshee the plaintiff, 
either himself or through the agent, had represented to the insurer that 
his previous policies of fire insurance with other insurers had lapsed 
ox expired when as a matter of fact they were cancelled for non~payment 
of premium. It was held that this was a misrepresentation of a fact 
material to be made known to the insurer to enable it to assess the 
risk to be underwritten. 

It is evident that an innocent misrepresentation would be fatal 
to recovery under a fire insurance contract whereas an innocent non- 
disclosure would not. 

In Ginsberg v. New York Fire Ins. evicy 8 the trial court ruled 
that a defendant to establish fraudulent omission must assert it ina 
manner required of a plaintiff in an action for deceit. Although the 
plaintiff had failed to disclose previous claims for fire losses and 
cancellation of fire insurance policies, the omission was allegedly 
inadvertent. The defendant failed to prove fraudulent omission and the 
plaintiff was successful. The court had difficulty in understanding 


what the Supreme Court of Canada meant by “actual fraud" in the Taylor 


237 (1936), 3. 1.L.R. 430 (Ont. §.C.). 
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case. Under the uberrima fides doctrine, an innocent failure to dis- 
close a material fact or an innocent misstatement of fact constitutes 
fraud at common law. A legal fraud, therefore, under the common law 
could be unintentional, but under the statutory provisions in Canada it 
must be an “actual fraud". 

In Kadishewitz v. Ratitonnianvtasteeonhts the plaintiff had 
verbally applied for insurance coverage. Since he was not asked for any 
information concerning the risk, it was held that there was no fraudu- 
lent concealment or non-disclosure rendering the policy void. The insured 
had failed to disclose a fire claim previously made on another insurer 
and the consequent cancellation of policy following payment of loss. 

In summary, as regards fire insurance, section 223(1) of the 
Alberta Insurance Act, evita has the effect of removing the common 
law defence of innocent non-disclosure previously available to the insurer. 
Why it does not do the same for innocent misrepresentation is far from clear. 

It may be noted that a misrepresentation as to a part of the 
property insured against fire avoids the policy as to that part only. 

The policy will be good as to every other item in the policy. Similar 
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protection is not afforded to insured in England. : 


Section 220, Alberta Insurance Act, 1970, uvowitidaer °* 


23961931] O.R. 529, [1931] 4 D.L.R. 402 (C.A.). 


Meee e 1970, c. 187; see n. 239 for legislation in other provinces. 
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"(1) No insurer shall make a contract covering 


(2) 


property situated outside the limits of a 
city, town or village for a term exceeding 
12 months, without a written application 
therefor, signed by the applicant, or, in 
case of the absence of the applicant or his 
inability to make an application, by his 
agent or by a person having an insurable 
interest in the property. 


Every aforesaid written application shall set 
out the name, address and occupation of the 
applicant, the description, location and 
occupancy of the property to be insured, its 
value, particulars of any mortgage, lien or 
other encumbrance thereon, the purpose for 
which and the location in which any moveable 
property is deposited or used, particulars 
of all previous fire claims made by the 
applicant together with the name of the 
company or companies against whom the claims 
were made, whether any insurer has cancelled 
any fire policy or refused fire insurance to 
the applicant and such other information as 
the insurer may require." 


In automobile insurance, the duty to disclose material facts is 
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embodied in section 287, the Alberta Insurance Act, 1970, which pro- 


vides as follows: 


" (1) 


Where, 
(a) an applicant for a contract, 


(i) gives false particulars of the 
described automobile to be insured, 
to the prejudice of insurer, or 


(ii) knowingly misrepresents or faiis to 
disclose in the application any fact 
required to be stated therein, 


- « - a Claim by the insured is invalid 
and the right of the insured to indemnity 
is forfeited." 
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Other provinces have promulgated similar legislation, 
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A * . . 7 ae y 
Failure to disclose or misrepresentation must be made "knowingly". 


In the case of life insurance, disclosure of material facts is 


regulated by sections 240 and 241 of the Alberta Insurance Act, 1970. 


Section 240 reads: 
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"(1) An applicant for insurance and a 


person whose life is to be insured 

shall each disclose to the insurer 

in the application, on a medical 
examination, if any, and in any 

written statements or answers furnished 
as evidence of insurability, every fact 
within his knowledge that is material 

to the insurance and is not so disclosed 
by the other. . 


Subject to section 241, a failure to 
disclose or misrepresentation of, such 
a fact renders the contract voidable 
by the insurer." 


The incontestability clause in section 241 provides: 


"(1) This sectior does not apply to a mis- 


aoe. 


2078 RePinde Acts 


a 


statement of age or to disability 
insurance. 


Subject to subsection (3) [dealing with 
group insurance] where a contract has 
been in effect for two years during the 
life time of the person whose life is 
insured, a failure to disclose, or a 
misrepresentation of, a fact required to 
be disclosed by section 240 does not, in 
the absence of fraud, render the contract 
voidable." 
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1970, co. 1-40; es. 204 F.8.0. 1970, c. 224. 
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The legislatures of other provinces have made corresponding pro- 
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visions in their Insurance Acts. 

It should be noted that the burden of proving fraud on the part 
of the insured is on the insurer and the interest of the insured is 
protected after a term of two years in a life insurance policy despite 
his non-disclosure of misrepresentation of material facts within his 
knowledge. 

Another example of the statutory protection extended to the 
insured is incorporated in section 243 of the Alberta Insurance Act, 

Cy aes regarding misstatement of age, which does not render the con 
tract voidable but allows the insurance money to be increased or decrea- 


sed to the amount that would have been provided for the same premium at 


the correct age. The subsection reads: 


"243(2)... . where the age of a person whose 
life is insured is misstated to the 
insurer, the insurance money provided 
by the contract shall be increased or 
decreased to the amount that would have 
been provided for the same premium at 
the correct age." 


Similar provision is to be found in other provincial Insurance 


Mention may also be made, at this stage, of a general provision 
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enshrined in subsection 194(7) of the Alberta Insurance Act, domo.” 


which provides: 


49 


"No contract of insurance shall contain 
or have endorsed upon it, or be made subject 
to any term, condition, stipulation, warranty 


or proviso providing 
be avoided by reason 
application therefor 
into of the contract 
the term, condition, 


that the contract shall 
of any statement in the 
or inducing the entering 
by the corporation, unless 
stipulation, warranty or 


proviso is limited to cases in which the state- 
ment is material to the contract, and no contract 
shall be avoided by reason of the inaccuracy of 
any such statement unless it is material to the 


contract." 


This provision has the happy effect that the use of the "basis 
of contract clause" or warranty cannot help the insurer in avoiding the 


liability under the contract unless it can be shown that the inaccuracy 


in the statement(s) was material. 


condition or term is not fatal to contract unless material to the contract. 
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Subsection 194(9) provides: 


"Nothing in this sect 


In other words, a breach of warranty, 


ion impairs the effect 


of any statutory condition required by this 
Act to be inserted in any contract of 
insurance or of any express provision of 


this»Aet." 


Reading this provision together with paragraph 287(a)(ii) poses 


a problem. The combined effect seems to be that under section 287 a4 


misrepresentation or misdescription made knowingly or - wilfully will 


forfeit a claim, whether it be material or not, unless it can be argued 
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that a "fact required to be stated" in the application is always 
material. 
Legislation corresponding to subseotion 194(7) of the Aiberta 


. J * 251 . * s 
Insurance Act, 1970, exists in other provinces. Hewever, in British 


; , ee 2 ; ; ; 
Columbia, subsection 14(1) extends protection not only to inaccuracy in 


any statements but also to non-disclosure. The section reads: 


"No contract is rendered void or voideble 

by reason of any misrepresentation, or any 
failure to disclose on the part of the insured, 
in the application or proposal for insurance 

or otherwise unless the misrepresentation or 
failure to disclose is material to the contract." 


It is submitted that all statutes should cover non-disclosure as 
well. 

The question of materiality in any contract of insurance is a 
question of fact for the jury, or if there is no jury, for the court to 


decide. This has been enacted in subsection 194(8) of the Alberta 


td be . : 
Insurance Act, 1970. The section reads: 


"The question of materiality in any contract 
of insurance is a question of fact for the 
jury, and no admission, term, condition, sti- 
pulation, warranty or proviso to the contrary 
contained in the application or proposal for 
insurance, or in the instrument of contract, 
or in any agreement or document relating 
thereto has any force or validity." 
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Equivalent legislation is to be found in other provincial 
25h.» 2 _ o ? ; P 
Insurance Acts. However, British Columbia and Manitoba omit the 
phrase "for the jury, or for the court if there is no jury", from their 
sections. The legal test of materiality, however, is whether the matter 
would, in fact, influence the reasonable insurer in the sense that he 


would either reject the risk or stipulate a higher rate of premium. 
(e) CRITICISM OF STATUTORY PROVISTONS 


The statutory provisions discussed earlier have been enacted by 
legislatures with the apparent intention of protecting the interest of an 
innocent insured, but the drafting as between different parts of the 
Insurance Acts is not uniform and even in particular parts of the Acts, 
there are different standards prescribed. It seems that the draftsmen are 
not clear in their minds as to the present common law position and as to 
the results to be achieved. Unless there are plausible grounds for dif- 
ferent standards, it is felt that the present lack of uniformity in the 
various statutory provisions is completely untenable. 

In fire insurance, statutory condition 1 under section 223 of 
the Alberta Insurance Act, 1970, and similar legislation in other pro- 
vinces, as discussed shepdeae provide for a fraudulent omission of 
material facts to render a contract void. If, however, the fraudulent 
omission affects only a part of the property, the entire contract is 


not void but is avoided only as to any property in relation to which the 
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fraudulent omission is made, Several comments may be made here. Firstly, 
it is very difficult for an insurer to prove fraud on the part of an 
insured and the latter may successfully get away from the insurer's 


defence by showing that he inadvertently forgot to mention the material 


facts. This is evident from the case of Ginsberg v. New York Fire Ins. Co., 


ss 


briefly discussed Soe Uitire oP Secondly, an insured may benefit by his 
own fraud because if it does not affect the entire contract, the insured 
can still recover in respect of property not affected. Is this not an 
inducement to an intelligent but dishonest insured to commit fraud on 
the insurer with the idea that if it is discovered, he will be protected 
as to the rest of the property? 

Conversely, an insured who makes a misrepresentation in an appli- 
cation for fire insurance is differently placed. According to statutory 
condition 1 referred to above, even an innocent misrepresentation will 
have the effect of avoiding the policy as to property in relation to 
which misrepresentation is made. To avoid a fire insurance policy, an 
omission must be fraudulent but a misrepresentation may be innocent. It 
may be speculated that the reason for making an innocent misrepresenta- 
tion a ground for avoiding liability in fire insurance is that the 
insurer in accepting the insurance may be influenced by the misrepresen- 
tation made, whereas it does not have anything to rely on in case of non- 
disclosure of a material fact. Even this argument is not tenable when 
the problem is considered in its broader perspective, e.g., an insured 
may innocently represent that he had only one fire whereas in fact he had 


two fires on the property, the fire not disclosed having taken place a 
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long time ago. The contract will be void for innocent misrepresentation. 
Where, however, the insured innocently omits to disclose both the fires, 
he can still recover because the omission was not fraudulent within the 
meaning of section 223 statutory condition 1. This result is possible 
despite the fact that the insurer is prejudiced more on account of the 
non-disclosure of two fires than by the misrepresentation as to one fire. 
This anomaly is not justified unless it is supported by cogent reasons, 
which do not readily appear. 

Moreover, statutory condition 1 is silent as to the effect of 
fraudulent omission or misrepresentation of material facts which do not 
relate to the property but which may have a bearing on the acceptance of 
the risk, i.e., moral Poa S 

The wording of the statutory condition is very wide in view of 
the fact that it does not specifically make clear that the duty to 
disclose material facts only arises in response to direct questions in 
the application form. Where a question on a material fact is not asked 
the insured is still under a duty to make full disclosure. However, an 
insurer wiil have to prove fraudulent omission in order to avoid the 
policy. This may be illstrated by cases where questions relating to 
incendiarism are not asked in the application for insurance, but the 
insurer can still avoid liability by showing fraudulent omission. The 
‘statutory condition should make it clear that the duty to make full 


disclosure arises only in connection with specific questions asked. 


In automobile insurance, misrepresentation or failure to disclose 


<ifeterington, Fire Insurance-Fraud and Misrepresentation-Statutory 
Condition 1-Summary of Recent Cases, (1956) 34 Can. Bar Rev. 93 at 
100. 
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must be made "knowingly" under section 287 of the Alberta Insurance Act, 
fo7n 7° and its corresponding legislation in other eee 4 The 
standard prescribed for the act or default is the same, i.e., actual 
knowledge. 

The word "knowingly" rules out any possibility that an insurer 
may avoid a contract for innocent non-disclosure or misrepresentation. 
Insurers, in order to be successful, must prove not only misrepresenta- 
tion but also knowledge of material facts on the part of the insured. 

In fire insurance, under statutory condition 1 of section 223, Alberta 
Insurance Act, 1970, and similar provisions in other provincial Insurance 
Acts, a contract can be avoided for innocent misrepresentation. In 
life insurance, under section 240 of the Alberta Insurance Act, 1970, 

and corresponding legislation in other provinceesa an insurer can repu- 
diate the contract for innocent non-disclosure or misrepresentation. 
Section 287 and its equivalent legislation is, therefore, to be prefer- 
red as it provides that non-disclosure or misrepresentation must be made 
"knowingly". But it is submitted that this section is not entirely 
satisfactory because it does not require non-disclosure or misrepresenta- 
tion in bad faith in the sense that the applicant knows about the materi- 
ality of the facts not disclosed or misrepresented. Materiality is 


judged solely from the insurer's point of view. It is suggested that 


age text of the section, see n. 243 supra. 
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only non-disclosure or misrepresentation made in bad faith with actual 
knowledge of materiality of facts on the part of the insured should be 
allowed to affect the validity of the policy or a claim thereunder. 

An insured in automobile insurance is under a duty to disclose 
"in the application any fact required to be stated therein". This, if 
strictly interpreted, may suggest that upon renewal the insured is 
under a duty to disclose material facts, occurring after the issuance 
of the original policy, only when an insurer requires a de novo appli- 
cation. If the insurer fails to require a fresh application, the 
insured, perhaps, has no duty of disclosure! This point should be 
clarified. It is suggested that the law should provide that where the 
insurer fails to require a renewal application it should be deemed to 
renew on the basis of information contained in the original application, 
and should be precluded from using the defences which rely upon changes 
in material circumstances about which it has not seen fit to enquire. 

Where an insured knowingly misrepresents or fails to disclose a 
fact required to be stated in the application, the contract is not 
avoided but a claim by the insured is invalid. The insurer, in such a 
case, may be in a position to retain the premiums paid by the insured. 
In fire insurance, a contract is void even for an innocent misrepresenta- 
tion and a court may, in such a case, ask the insurer to return the 
premiums because the contract is unenforceable. However, an insured 
cannot recover a claim under the policy where he commits fraudulent 
omission of material facts in fire insurance. He may not be in a 
position to recover premiums paid if following a fraudulent omission he 
brings an action against the insurer. This is based on the premise that 


an insured cannot make his own fraud a basis of claim, as is the case 
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Section 287 of the Alberta Insurance Act, 1970, provides that 
"a claim by the insured is invalid". This seems to give an impression 
that a person other than the insured, e.g., a third party accident victim, 
is protected in the event of misrepresentation or failure to disclose 
material facts, which is not necessarily so. This will be discussed 
in detail in the second chapter. 

In life insurance, under section 240 of the Alberta Insurance 
Act, 1970, as discussed dor brewAeee a failure to disclose or omission 
may be innocent as is evident from the Murphy case, discussed ebaveyand 
This will render the contract voidable at the instance of the insurer 
and the insured may be unable to recover the premiums paid. 

We may summarize this discussion by saying that an omission must 
be "fraudulent" in fire insurance, made "knowingly" in automobile 
insurance but may be "innocent" in life insurance. Conversely, misrepre- 
sentation must be made "knowingly" in automobile insurance but may be 
innocent in fire and life insurance. In all circumstances, the insured 
will be unable to recover indemnity with perhaps different results as to 
return of premium. 

Statutory condition 1 relating to fire insurance and section 240 
dealing with life insurance provide that omissicn or misrepresentation 


must be of material facts whereas section 287 dealing with automobile 


405108 C.J. in Feise v. Parkinson (1812) 4 Taunt. 640, 641; Parke B. 


in Anderson v. Thoronton (1853) 8 Exch. 425. 
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insurance does not talk about materiality, It provides for omission or 
misrepresentation of "any fact required to be stated" in the application 
for insurance. This seems to give an impression that misrepresentation 
or misdescription made knowingly or wilfully will forfeit a claim whether 
it be material or not, unless it can be conclusively established that 
every fact required to be stated automatically becomes material. 

Statutory condition 1 and section 240, due to unclear drafting, 
Seem to give an impression that an insured in fire and life insurance 
may be under a strict duty to disclose material facts although a 
particular question is not asked. In automobile insurance, the language 
of section 287 is clear and an insured is under no obligation to make 
such disclosures. 

The duty of disclosure in fire insurance is to be found in a 
statutory condition whereas the same in automobile and life insurance has 


been enacted in the substantive portions of the provincial Insurance 


In the absence of some clear intention of the Legislatures, such 
a treatment of the duty of disclosure is puzzling. 

Legislatures have deemed it desirable to make life insurance 
contracts incontestable after they have been in effect for a period of 
two years during the life time of the insured. This is so only in the 
absence of fraud on the part of the teaneadooes This protection can be 
extended to fire and automobile insurance contracts. Since these are 


not long term contracts, it is suggested that they may be made 
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incontestable after they have been in force for a period of six months, 
This is desirable not only from insured's point of view but also from 
the viewpoint of third persons who suffer injuries or property damage 
as a result of automobile collision. Moreover, the insurer has a 
reasonable period of time to investigate the risk. 

The Association of Superintendents of Insurance in different 
provinces of Canada meet from time to time to discuss, inter alia, uni- 
formity in the different provincial Insurance hea ee Their efforts 
could profitably be directed toward clearing up the present lack of uni- 
formity and cohesiveness in each of the provincial insurance statutes in 
the important area of the duty of disclosure. It is suggested that it 


is difficult for the courts to make headway in an area where the legis- 


lation appears confused or inadequate. 


20 5 de Proceedings of Meetings of the Association of Superintendents of 


Insurance of the Provinces of Canada. 
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CHAPTER TWO 


I. NON-DISCLOSURE AND MISREPRESENTATION - 


MODERN CASE LAW 


The case law on non-disclosure and misrepresentation will 
receive a separate treatment in the following discussion. Where, how- 
ever, the courts have not made a distinction between the two, they will 


be dealt with under a general heading. 
A. FIRE INSURANCE 
1. NON-DISCLOSURE 


Statutory condition 1 relating to fire insurance, as in force 


in different provinces, provides: 


"Tf any person applying for insurance falsely 
describes the property to the prejudice of 

the insurer, or misrepresents or fraudulently 
omits to communicate any circumstance which is 
material to be made known to the insurer in 
order to enable it to judge of the risk to be 
undertaken, the contract shall be void as to 
any property in relation to which the misre- 
presentation or omission is material." 


Before entering into the discussion of case law on non-disclosure, 
it appears pertinent to examine the predecessor of condition 1 which was 


repealed in Alberta in 1926 and to note the effect of the substituted 


: rok 2 } 
legislation. Other provinces have made similar amendments. Prior to 
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the repeal, the statutory condition stipulated that a fire insurance 
policy could be avoided if the applicant "misrepresents or omits to 
communicate any circumstance which is material to be made known to the 
company." 

It may be noticed that a significant change that has been intro- 
duced by the substituted legislation is the inclusion of the word "frau- 
dulently" before the word "omits". This has the effect of removing the 
defence of innocent non-disclosure from the insurer. Although this has 
resulted in protecting the interest of the innocent insured it has in 
some instances produced harsh results where an insured has deliberately 
failed to disclose material facts but the insurer has been unable to 
establish fraudulent omission. This will be made amply clear from the 
case law. It is submitted that the statutory condition should act in 
fairness both to the insured and the insurer. After discussion of the 


case law, suggestion for reform will be made. 
(a) FRAUDULENT OMISSION GENERALLY 


The most authoritative pronouncement on the interpretation of 
the word "fraudulently" is to be found in the leading case of Taylor v. 
London Ass. Cope Duff, C.J., in a majority judgement of the Supreme 


Court of Canada, observed: 


te tein cibve AciyeR ook, 19225, c.907 1 @reps.& subs. by Insurance Act, 1926, 
c. 31, Schedule 'B' Statutory Condition 1. 
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". . . the adverb "fraudulently" connotes 


aetual fraud... . if the term "fraudulently" 
is used in this statutory condition [one®] to 
describe an innocent breach of the duty to 
disclose material facts which rests upon the 
insured under a contract of insurance, then 
the amendment of the condition effected by 
the legislation of 14 Geo. V. was merely 
pleonastic." 

The facts leading to the case were that Mrs. Taylor while apply- 
ing for fire insurance on camp buildings and equipment owned by her 
husband, told the insurer's authorized agent over the telephone that 
there were fires all over the country without disclosing that there were 
fires in McNish, the adjacent township, a fact which she herself did net 
know. The insurer disclaimed any intentional wrongdoing on behalf of 
plaintiff and his wife, Duff C.J., in the course of his judgement, 
stated on this ground that ". . . the course of litigation precludes 
the respondent from relying upon the charge of fraud. No such charge 

7 
was pleaded. 

The case has settled the law that non-disclosure of material 
facts in an application for fire insurance, must be fraudulent to render 
the policy void. The case was followed in Ginsberg v. New York Fire Ins. 

8 : . 9 
Co., and Salata v. Continental Ins. Co., although McTague J. of the 


Ontario Supreme Court, in the latter case, expressed surprise at the 


holding of the Chief Justice of Canada, for reasons to be discussed in 


65 Souinsurance Act, B.S.0.8192/, cs 222. 
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the following paragraphs. 
The Taylor case leads us to the conclusion that an inadvertent 
and unintentional omission of a fact material to the risk does not fall 


within the purview of "fraudulent" omission. 
(b) INADVERTENT OMISSION 


In Ginsberg v. New York Fire Ins. een the plaintiff admitted 


ak aes nr 


his omission to disclose prior refusal of coverage by another insurer, 
which he knew to be material, and successfully contended that the omis- 
sion was inadvertent and therefore not fraudulent within the meaning of 


; ¥ jis ; ; 
section 98 of the Ontario Insurance Act which provided: 


"If any person applying for insurance falsely 
describes the property to the prejudice of the 
insurer, or misrepresents or fraudently omits 
to communicate any circumstance which is 
material to be made known to the insurer in 
order to enable it to judge of the risk to 

be undertaken, the contract shall be void 

as to the property in respect of which the 
misrepresentation or omission is made." 


MeTague J., of the Ontario Supreme Court, while referring to 
a2 
the leading case of Taylor v. London Assurance Corpn., remarked as to 


the findings of Chief Justice Duff anor 


" ,)6fd& Ld Chave difficulty in understanding 
just what the Chief Justice of Canada meant 


10/1937] 4 D.L.R. 585 (Ont. S.C.). 
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by the expression ‘actual fraud' , , . the 
word ‘fraudulently,’ in my opinion, should 
not be construed so as to put upon a defen- 
dant the burden of proving what a plaintiff 
would have to prove in an action for deceit. 
To do that is to change the whole fundamental 
law applying to insurance, and to say that 
the doctrine of uberrima fides has no appli- 
cation, . . . the amendment of the condition 
was merely pleonastic." 

In the opinion of McTague J., where an insurer proves that the 
insured conceals any fact which he knows to be material, the result is 
fraud. He has suggested that the doctrine of uberrima fides has not 
been abolished and that the effect of the amendment was only pleonastic. 
After expressing this opinion, the judge nevertheless felt himself 
bound by the decision in Taylor v. London Ass. Corpn., supra. The 
Ginsberg case tells us that if the insured can establish to the satis- 
faction of the court that the omission of a fact known to him to be 
material, was inadvertent or unintentional, this will not constitute 
"fraudulent" omission within the meaning of statutory condition l. 

The reader may note, at this stage, that the Legislature of 

5 , 14 
Alberta, by enacting subsection 220(2) of the Insurance Act, 1970, 
regards the prior refusal of fire coverage to be a material fact, the 
fraudulent omission or misrepresentation of which will avoid the policy. 
The section provides: 
"(2) Every aforesaid written application shall 
set out the name, address and occupation 


of the applicant, the description, location 
and occupancy of the property to be insured, 
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its value, particulars of any mortgage, 
lien or other encumbrance thereon, the 
purpose for which and the location in 
which any moveable property is deposited 
or used, particulars of all previous fire 
claims made by the applicant together with 
the name of the company or companies 
against whom the claims were made, 
whether any insurer has cancelled any 
fire policy or refused fire insurance 

to the applicant and such other informa- 
tion as the insurer may require." 


13 


The predecessor to this section was enacted in 1927 and 


appears to be a unique piece of legislation inasmuch as other provinces 


do not seem to have a similar provision. 


(c) OMISSION IN WRITTEN APPLICATION 


Under subsection 220(1) of Alberta Insurance Act, 19705" a con- 


tract for fire insurance cannot be entered into without a written appli- 


cation, signed by the applicant or by his agent. The subsection 


provides: 


15 


16 


"No insurer shall make a contract covering 
property situated outside the limits of a 
city, town or village for a term exceeding 
12 months, without a written application 
therefor, signed by the applicant, or, in 
case of the absence of the applicant or his 
inability to make the application, by his 
agent or by a person having an insurable 
interest in the property." 


Alberta) IneuFance) Act, RiSVA.. 1927, c. 10, SA9% 


R.S.AS 1970, c. 187. 
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The predecessor to this section was enacted in 1927. z It 


appears, however, that in British Columbia, Manitoba and Ontario, a 


; : , ; : 18 
written application for fire insurance is not required by the statute. 


The effect of omission to disclose material facts where no specific 
question is asked of the applicant may now be examined. 
: : ; 19 F 
In Kadishewitz v. Laurentian Ins. Co., the insured, who ver- 
bally applied for insurance, had failed to disclose the occurrence of 
a fire on the insured property, the settlement of the claim and the 
cancellation of the fire insurance policy. McEvoy J., of the Ontario 


Court of Appeal, oigereens 


"6... Some of the matters which have been 


found to exist at the time of application 
were matters which, if the defendant company 
before taking the insurance had seen fit to 
inquire about and if on enquiry the plain- 
tiff had misled the defendant company by any 
act or omission to believe the facts were 
otherwise than in reality they were, would 
under our law [Ontario law] relieve the 
defendant company of liability." 


Riddle, J.A., also of the Ontario Court of Appeal, dealing with 


the intention of the Legislature in enacting statutory condition l 


P ae i Fed 
respecting fraudulent omission, remarked: 
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", . . it would be the height of absurdity to 


suppose that the Legislature, in making the 
condition mentioned a part of the policy of 
insurance, meant to give the insurer an addi- 
tional or cumulative right along with the 
common law and equity rights he had of voiding 
the policy for an innocent omission to disclose 
material facts .. . what was intended was to 
limit these rights by requiring the omission to 
be fraudulent." 

The Kadishewitz case makes it clear that in Ontario where no 
question is asked, in the absence of fraudulent concealment, an omission 
of some of the particulars regarding the property to be insured will not 
avoid the policy. In contrast, subsection 220(2) of the Alberta Insurance 

P a2 SEE : : ‘ : 
Ace, 1970, specifically requires the disclosure of all previous fire 
claims, cancellations and refusals to insure. Although these very facts 


were not communicated in the Kadishewitz case, they did not prove fatal 


to recovery, as would be the case in Alberta. 
(d) PREVIOUS FIRES 


Failure to disclose a previous fire is material to the risk, but 
where a question is ambiguously worded and the insured misunderstands 
the question, failure to disclose a fire may not be fatal to recovery. 

t 23 4 , 
In Fordorchule’ veeCar"é Gen. Ins. Corpn., the applicant was asked a 
number of questions in the proposal form. The question, immediately 
preceding the one relating to previous fires, asked if there is any in- 


cendiary danger to this property. This question was followed by the 


question, "have you ever had a fire?", this being the only question 
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which concerned matters outside the scope of property proposed to be 
insured. The applicant regarded this question as related only to the 
homestead and answered in the negative. In fact the insured had a fire 
on his other property and at a distant place which he did not disclose 
in the application. Ewing J., of the Supreme Court of Alberta, discus- 
: : ; ; 4 wet 

sing the impression that the question conveyed, said: 

“Any applicant might reasonably infer that 

this question also related to the homestead 

and answer it accordingly . .. I am unable to 

find that this was an unreasonable inference 

to draw from the question. Nor do I think 

that the plaintiff's failure to disclose on his 

own initiative a previous fire should tell 

against him." 

The plaintiff was successful on the above ground because the 
contra proferentem rule was applied, but the policy was avoided on 
another ground due to non-disclosure of the existence of encumbrances. 

The case makes it clear that a question contained in an appli- 
cation for fire insurance asking whether the applicant ever had any 
property destroyed by fire is material, but an answer thereto which is 
literally untrue will not have the effect of avoiding the policy unless 
the question was unambiguously worded. 

; 20 

In Renshaw v. Ocean Accident & Guarantee Corpn., the proposer, 

in applying for insurance on contents of a dwelling house, failed to 


disclose, inter alia, the fact of a previous fire loss and that he held 


an additional concurrent insurance. Neither company was informed about 
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the insurance held in the other company, The present action was brought 
under the second policy, Hope J., of the Ontario Supreme Court found 
that the failure of the insured to disclose previous fire loss and 
concurrent insurance invalidated the peta Ae The insured was allowed 
to recover only sixty per cent under the first policy because of concur- 
rent insurance with the defendant. The insured was rightly penalized for 
not disclosing the previous loss, a material fact, and for trying to 
recover twice under both policies. 


In Chapman v. Can. Accident Fire Ins. cine the plaintiff who 


placed insurance on an unfinished dwelling house failed to disclose, 
amongst other matters, that he had previously lost property due to 
arson prompted by ili-feelings in the neighbourhood. The plaintiff 
knew that the written application was silent as to this fact when he 
signed the same. Kelly J., of the Ontario Supreme Court, speaking of 


the importance of facts withheld, remarked: 


"Good faith required that he should have 
candidly laid all these matters before 

the defendant company . . . He deliberately 
and intentionally withheld the information 
from the defendant company so as thereby 

to obtain the insurance." 


The Fordorchuk case, supra, represents good law because the ambi- 


guity in the question was construed against the insurance company. In 


the Renshaw case, supra, the insured had failed to disclose a recent 


2654. at 2185, 


271929) 37 0.W.N. 320. 
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fire in the insured property although no ambiguity in the questions on 
the application was complained of. Rather,the insured was guilty of 
fraudulent conduct in not disclosing concurrent insurance. In the 
Chapman case, supra, the insured knew that in the past his property had 
been destroyed by incendiarism and apprehended them again but deliberately 
withheld the facts. 

The courts have granted relief from forfeiture in cases where 
they have found that an insured reasonably drew wrong inferences from 
the ambiguous questions but have not failed in preventing the insured 
from recovery where he is guilty of deliberate withholding of informa- 
tion or fraudulent conduct. 

The cases make it clear that the fraudulent omission of previous 
fires and claims made therefor are regarded as facts material to the risk 
and result in the avoidance of fire insurance policies. There are other 


zg 


cases to this effect. 


en ee et ee 


The disclosure of incendiarism whether apprehended or threatened 
is naturally regarded as most material to the acceptance of the risk in 
fire insurance. There are not many recent cases on the subject. In 

; , 30 ’ ‘ 
Chapman v. Accident Fire Ins. Co., the facts of which have been discus- 
sed in preceding paragraphs, the insured, while applying for insurance 


coverage, apprehended incendiarism due to enmity in the neighbourhood, 


but wilfully concealed the information to secure a fire insurance policy. 
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This constituted a fraudulent omission of material facts and hence, 

the plaintiff's action against the insurance company to recover under 
the policy was dismissed. There are also a number of cases on incen- 
diarism in the nineteenth eee which show that if the applicant 
while effecting insurance apprehends danger of incendiarism, he is under 
an obligation to disclose the apprehended danger although the grounds of 
apprehensaion may later transpire to have been unfounded. The reason 
for this disclosure is that the insurer may be in a position to make 
investigations in that behalf. The case of Gabel v. Howick Farmers 
Mutual Fire Ins. Co., on the subject has been discussed in the first 


a IC he 
2. MISREPRESENTATION 
(a) MISREPRESENTATION GENERALLY 


The cases discussed earlier have borne out the fact that non- 
disclosure must be fraudulent, but the legislatures have not deemed it 
appropriate to extend this necessity of fraud to misrepresentation. It 
follows, therefore, that misrepresentation, to vitiate a policy, must 
be material and can be less than fraudulent. The cases on the subject 
may now be examined. 


In Salata v. Continental Ins. ae the insured, to the knowledge 
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of the insurer's soliciting agent, falsely represented that his barn 
had oil burning equipment for conditioning the tobacco with steam and 
that the equipment operated without a chimney, whereas in fact no such 
equipment had been purchased and installed. Instead the insured em- 
ployed a home made apparatus of his own contrivance for burning the 
wood and coal as fuel. The insured later erected a chimney to go with 
the apparatus installed. The chimney, which was neither existent nor 
contemplated by the insured or the insurer at the time of issue of the 
policy, added a new fire hazard involving material change in the risk. 
Robertson C.J.0., of the Ontario Court of Appeal, found that the plain- 
tiff had committed a breach of statutory condition 1 and the contract 
of insurance on the tabacco was void. As to the statutory enactment 
, : P ‘ 34 

dealing with misrepresentation he remarked: 

"Tt is not necessary that, to give effect 

to Stat. Con. No. 1 of the policy, we should 

find fraud on the part of the appellant in 

making the misrepresentations contained in 

his written application. While it is now 

necessary to prove fraud, if non-disclosure 

only is relied upon (see Taylor v. London Ass'ce 

Cotes tLe so) o DIR. 1129 se owe aes ond 

Kadishewitz v. Laurentian Ins. Co., [1931], 

4 DLR. 401, 0.8. 529), no similar change in 

the statutory condition, in terms, requires 


that misrepresentation, to be effective, shall 
be material, but it need not be fraudulent." 


The case of Arnprior v. U.S. Fidelity & Guarantee Go 


was cited as authority. 


39 493404670! 


#7 ¢401 9Y,, @eeD.L.R. 343, 51 5.C.R. 94. 
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In Taylor vy. London Assurance Corpn., p the plaintiff's wife, 
as his agent, applied for insurance coverage through the insurer's autho- 
rized agent and told him over the telephone that there were fires all 
over the country without specifically mentioning that there were fires 
in McNish, the next township, a fact which she herself did not know. 
Mrs. Taylor's statement, though innocent, would have vitiated the con- 
tract if the defendant could have successfully established that the 
representation was relied upon. Duff C.J., of the Supreme Court of 
Canada, therefore, made the following observations as to the effect of 

, ae 27 

misrepresentation: 
"A misrepresentation in the air is of no legal 
significance . .. it must be a misrepresenta- 
tion influencing the other party to enter the 
contract .. . the witness [the agent of the 
insurer] does not suggest that anything Mrs. 
Taylor said to him had any effect on his mind 
of any description whatever; much less it 


influenced him in assenting to effect the 
insurance." 


(b) MISREPRESENTATION AS TO TITLE 


Ownership of property is regarded as a fact material to the 
acceptance of the risk and any misrepresentation in that behalf may 
affect the validity of the policy. To what extent misrepresentation as 
to title affects the insured's right of recovery under the policy may 


now be examined. 


36/1935], 3 D.L.R. 129, $.C.R. 422. 
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38 
F i - ©) A : 
In Marshall v. Wawanesa Mutual Ins. Co., the insured was a 


purchaser under an agreement of sale with the Soldier Settlement Board. 
The plaintiff had signed a blank application form and handed in the same 
to the soliciting agent of the insurer to whom he had verbally explained 
everything. McDonald C.J.A., of the British Columbia Court of Appeal, 


Ly ee 


". . . the word ‘owner’ in the circumstances 


was not a misrepresentation of his title, not 
because he had explained his title to the 
agent, but because he could fairly be described 
as such." 


Z 
In yet another case of Tarr v. Westchester Fire Ins. ie 


where the plaintiff and his wife were purchasers of a tobacco barn under 
an agreement of sale, the plaintiff, in an answer to a question whether 
he was the sole and unconditional owner, replied in the affirmative. 
The defendant contended material misrepresentation. Judson J., of the 
Ontario High Court, while commenting upon the purchase under agreement 
- ew ; é ; 4h 

of sale and materiality of misrepresentation, observed: 

"A person buying under an agreement is an 

OWNCLr ses «oDlatintiff's. failure,to, mention 

his wife, even if it is a misrepresentation, 


is not a material one. There was no evidence 
offered that a reasonable and prudent insurer 


3851924] 2 Dsl Re S29, Brrirmine (1973) GeWiWaReeraio,e oe B.C,R. G19, 
11925] 32D. Libs BIO" tenn.) 
oie at-419. 


*071952] O.R. 7, 1952] Z.L.R. 355, [1952] 2 D.L.R. 281 aff'd. [1953] oR. 
Brea 1 1953 leleD. Lan, 65594 [1953 Je Tel. Rig 518s (C. AG) os 


41a. at 284. 
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would have declined the risk or stipu- 

lated for a higher premium if it had 

been shown that the plaintiff's wife 

had an interest in the property under 

the agreement. There is, moreover, evidence 
te theccontrary.' 

These cases demonstrate that a purchaser under an agreement of 
sale can fairly describe himself as owner of the property without com- 
mitting breach of statutory condition 1 and the right of indemnity under 
the policy in such a circumstance will not be forfetted. 

42 ; : 

In Barcha v. Atlas Ass. Co., the insured was a purchaser under 
an agreement of sale for back taxes on the property. The property sub- 
ject of purchase was insured by the vendor. The purchaser obtained, 
through insurer's agent, a renewal of the policy held by the predeces- 
sor in title. No written application was required from the purchaser 
but he told the agent, who was also the mayor of municipality and conver- 
sant with the tax arrears on the property, about the same and his efforts 
to redeem the property. During the currency of the policy, the insured 
premises were totally destroyed by fire. Following a claim the insurer 
denied liability on account of non-disclosure of tax-sale. At that 
time when the case arose, a written application for fire insurance was 

‘ ‘ ia 43 
not required by the Alberta Insurance Act but statutory condition 1 
provided: 

"If any person insures property and... ; 


or misrepresents or omits to communicate any 
circumstance which is material to be made 


known to the company in order to enable it 


ne ne ET SE NE NT MRA EES NN 


4251924] 2W.W.R. 467, [1924] 2 DLR. 836. (Alta, 5.C.). 
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to judge of the risk it undertakes such 
insurance shall be of no force," 


Walsh J,, of the Supreme Court of Alberta, discussing the neces 


Ad, 


sity of requiring a written application from the insured, remarked: 


Ww, . off “2t had [the tnsurer} inedisted upon 


it [the written application] there would be 

no room for doubt as to the information which 

the plaintiff gave." 

The plaintiff was the owner of the property despite the tax 
sale because he had the right of redemption. Non-disclosure of tax sale 
was not a material fact fatal to recovery. Under section 220 of the 
45 f , 2 ; 

Alberta Insurance Act, 1970, an application for fire insurance must 
be in writing. Subsection (2) now requires the insurer to list questions 
in the application form regarding any mortgage, lien or other encum- 


46 F : , 
brances. Any fraudulent non-disclosure or misrepresentation of these 


facts will now vitiate a fire policy. 


(c) EXISTENCE OF ENCUMBRANCES 


Insurers regard the existence of encumbrances as material to the 
risk and normally frame questions in that regard. Where the insured, in 
answer to specific questions, gives false statements, he must suffer the 
consequences of his act, as any claim based on such statements would 


47 
be void. In Fordorchuk v. Car & General Ins. Corpn., the 


Beecpre Tithe: at a 


“5p S.A. 1970, c. 187. 


ce text of the section see n. 14 supra. 


4771931] 2 W.WeR. 586, [1931] 3 D.L.R. 387 (Alta. S.C.). 
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plaintiff was asked a question in the application for insurance as to 
whether the property was subject of mortgage and litigation. The plain- 
tiff gave a grossly and obviously untrue answer in that he had stated 
in the application that the premises were not mortgaged ard were not the 
subject of litigation. In fact, he had placed a mortgage shortly before 
taking out the policy. Moreover, he had been served with a statement 
of claim in connection with foreclosure proceedings on another mortgage 
on the same property. Neither the agent nor the insurance company knew 
about the correctness or otherwise of the answers as to the above facts. 
Ewing J., of the Alberta Supreme Court held that ". . . the plaintiff 
misrepresented the fact of the mortgage and of the litigation to the 
48 


insured [sic] and that such facts were material to the risk." The 


case was, therefore, dismissed with costs. 


(d) OVER-VALUATION 


Matters of valuation of property are questions of opinion and 
the appraisal thereof by different persons can hardly invariably be the 
same. Where, however, the insured knowingly makes a false statement as 
to the valuation of the property, he may be barred from recovery under 
the policy. If the valuation is stated incorrectly but there is no de- 
liberate attempt on the part of the insured to over-state the value and 
the insured property suffers total destruction, he is entitled to return 
of premium representing the difference between the sum insured and the 


appraised value of the property. Section 219 of the Alberta Insurance 


Act, 19205212 provides: 
oPid. at, 392. 
49 


R.5.A, 1970, c. 187. 
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"(4) In the event of the total destruction 
of any insured property with respect 
to which the total amount of insurance 
money payable is less than the total 
amount of insurance thereon, the insurer 
or insurers shall return to the insured 
person the total amount of insurance 
premium paid for the excess of the 
insurance over the appraised value of 
the property at the time of the loss, 
which amount shall be paid to the 
insured at the same time and in the 
Same manner as the loss is paid. 


(5) Subsection (4) does not apply 
(a) where an insured person has knowingly 
placed insurance in excess of the 
insurable value of any building or 
property or interest therein." 

It appears that these provisions are little known and infrequently 
applied. There appears to be no reported case where the insured was 
allowed return of premium for excess insurance. Modern case law on 
this subject is sparse. The following decisions may, however, be examined. 

- , 50 

In Canadian Bank of Commerce v. Wawanesa Mutual Ins. Co., the 
insured, while placing insurance on his barn, stated its value to be 
$1,500. The insurance was issued for a face value of $1,000 because it 
was stated in the application that the insurance is "for not exceeding 
two-thirds of the actual cash value.'' The insurer contended that the 
insured had made a false statement as to valuation. This was found to 
be so but there was no evidence as to the cost of the barn to the 


insured or its value at the time of insurance. Martin J., of the 


Saskatchewan Court of Appeal, as to the effect of over-valuation, 


POV iDidels Wi, Be. G22 29 Sask. LR, 149, [1925] 1 D.L.R. 72 (C.A.). 
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omnentedan: 


"The policy, however, is not necessarily 
avoided by the statement of an amount in 
excess of the real value, inasmuch as 
matters of value are largely questions of 
opinion. Where, however, the assured is 
aware that his statement of value is 
incorrect, or where the statement is so 
exaggerated as to make its falsity clear, 
there is fraud, and the policy is avoided." 

Where, however, no question is asked as to the price paid for 
the purchase of the property but the question relating to present actual 
value is answered correctly, there is no misrepresentation. In Tamson 

A bi : 

v. Palatine Ins. Co., plaintiff's house and contents were insured 
under a fire insurance policy. Following a claim by fire, the defendant 
disputed its liability under the policy on the ground that the plaintiff 
had failed to disclose the price that he had paid for the property, the 
same being material to the risk. The insured was asked a question in 
the application for insurance as to "what is the present cash value 
of the house?" to which he replied $2,500. He was not asked about the 
price paid for the property. Carroll J., of the Nova Scotia Supreme 
Court, held that under the circumstances of the case, the non-disclosure 
: : 53 
was not material to the risk. 

Where either the purchase price or the present cash value of 

the property are knowingly over-stated, they will be sufficient for the 


avoidance of the policy and fraudulent over-valuation is not necessary 


since the misrepresentation need only be made "knowingly". 


ee at 80. 


9271928] 2 D.L.R. 867 (N.S.). 
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(e) PREVIOUS FIRES 


It has been seen in connection with non-disclosure that insurers 
regard the question of previous fires as highly material. Where the 
number or extent of fires is not correctly stated, it may influence the 
judgement of the underwriter and induce him to enter the contract to his 
prejudice. Under the circumstances he will be justified in avoiding the 
policy. Where, however, a small loss by fire occurs in premises other 
than the insured property, there may not be a misrepresentation. 

In Anglo-American Fire Ins. Co. v. eat the defendant had signed an 
application in blank and requested the agent to fill it up and the agent 
did so in accordance with the answers in another application to a dif- 
ferent insurer. The defendant had had a small fire years before, not on 
the insured premises and in another town. The damage was caused by the 
smoke from the fire and not by actual contact with the flames or heat. 
The claim was paid by the insurer but the policy was not cancelled. The 
application in question as completed by the agent did not reveal this 
small fire and a claim therefor. Following a loss by fire, the insurer 
disputed its liability on the ground of non-disclosure of previous fire. 
Judgement was awarded in favour of the insured by the trial court and 
the Appellate Division of Ontario Supreme Court. The appellant 


appealed to the Supreme Court of Canada. The Chief Justice, Sir Charles 
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Fitzpatrick, commenting upon the bona fides, remarked: 
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". , . in the answer given to the question 


as to other fires there was no lack of bona 
fides, but rather a bona fide mistake as to the 


aan 


nature of the information which the question 

was intended to solicit. If the incident is 
open to two constructions the court ought to 
adopt that construction which is most favourable 
to the insured." 

It follows from the case that answers to questions in the appli- 
cation form must be substantially true and that if the questions as to 
previous fires relate to property other than the insured premises, the 
effect of the answers will be determined by the circumstances of the 
case,namely the ambiguity of the question asked or the continuance of 
insurance coverage by the previous insurer following the loss. 

The frequency and the date of occurrence of fire and the insu- 
rance carried are regarded by the insurance industry as important cir- 
cumstances material to be made known to the underwriters. In Stroschein 


56 ap ; x 
v. Wawanesa Mutual Ins. Co., the plaintiff, in answers to questions 


requiring him to state the number, date of previous fires and the name 
of companies that carried the insurance, represented that there was only 
one fire with no insurance carried. In fact he had two fires within 
four years, the loss was covered under policies of fire insurance and 
he recovered on both occasions. MacDonald J., of the Alberta Supreme 
: ' 57 

Court, said as to the effect of imperfect representation: 

"The second fire was an important circum- 


stance and one material to be made known 
to the insurer in order to enable it to 


9911943] 3 W.WeRy 509, 11 J.L.R. 46 (Alta. $.C.):. 
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judge of the risk to be undertaken, The 
imperfect representation made by the appli- 
cant amounted to misrepresentation."' 


Statutory condition 1 of the Alberta Insurance Act, 1942,°° 


previded: 


"If any person applying for insurance falsely 
describes the property to the prejudice of 
the insurer, or misrepresents or fraudulently 
omits to communicate any circumstance which 
is material to be made known to the insurer 
in order to enable it to judge of the risk 

to be undertaken, the contract shall be void 
as to the property in respect of which the 
misrepresentation or omission is made." 


The learned judge, while commenting on the inclusion of the word 
" W : we 59 

fraudulently in statutory condition 1, observed: 
"Tt is now well settled that the word ‘frau- 
dulentiy' in the foregoing condition connotes 
actual fraud: Taylor v. London Assur. Corpn. 
[19351.8.C.R. 422 (reversing [1934) 0.R. 273). 
But its application is confined to cases of an 
omission to communicate. It does not apply to 
a case of misrepresentation of a material 
circumstance." 

The true representation of second fire may have resuited either 
in the outright rejection of the risk or stipulation of higher premium 
and its importance from the insurer's viewpoint is therefore paramount. 
The practice of the insurance industry, in regarding the fire claims' 


history of the insured as important, has received manifest judicial re- 


cognition and legislative support. 


38, SAA) 1942308, 2009 sugi95, Schedule B. 
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See judicial recognition, see n. 56 supra, for legislative support 
Bee -cection 220(2)) Albérta Ins. Act, R.S.A. 1970, c. 187, supra, ni 14, 
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(f) OTHER CASES 


The existence of concurrent insurance on the same property is 
regarded as material by the insurers, Public policy also requires that 
the temptation to place concurrent eee exceeding the value of 
the property be discouraged to prevent the insuring public from indul- 
ging in acts of arson, putting the life and property of others in danger. 

Misrepresentation as to the other insurances held by the insured 
will inevitably result in the avoidance of later policies which exceed 
the actual value of the property. In Renshaw v. Ocean Accident & 
Guarentee Corpn.,°- the plaintiff, while applying for insurance on con- 
tents of a dwelling house in the sum of $1,200, failed to disclose that 
he had additional concurrent insurance of $500 with another company. 

In fact before securing the second policy of insurance, the plaintiff 
had requested the first insurer "Phoenix" to increase the amount of 
coverage which was refused on the ground of the then existing condition 
of the house. The second policy of $1,200 was declared void. Hope J., 
of the es Supreme Court, in discussing the effect of misrepresen- 


P P 
tation, epatecae 


"The earlier policy is effective but in 
view of the concurrent insurance in the Phoenix, 
which was existent, the plaintiff should 
only recover sixty per cent of the value 


of the insurance on this policy, namely, 
$300." 
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Insurers are liable only to rateable proportions of loss if 


there is in force more than one policy of insurance covering the same 


property and interest. This is now regulated in Alberta by section 225 


of the Insurance Act, Lag see which provides: 


"(1) Where, on the happening of any loss 
or damage to property insured, there 
is in force, more than one contract 
covering the same interest, the insurers 
under the respective contracts shall each 
be liable to the insured for its rateable 
proportion of the loss unless it is other- 
wise expressly agreed in writing between 


the insurers." 


In the Renshaw case, supra, the insured could 
cent on the first policy because of the second policy 
policy was declared void because of misrepresentation 
the particulars of earlier policy. 

Cancellation of policies and refusal of other 


insure are circumstances regarded by the underwriters 


recover sixty per 
but the second 


in not disclosing 


insurers to 


as material whether 


: P 64 
or not the risk be undertaken. In Bowes v. Fire Ins. Co. of Canada, 


the plaintiff applied for fire insurance on stock of shields and trophies 


and represented to the insurers that the policies which he held on the 


property previously had lapsed or expired when in fact they were can- 


celled for non-payment of premium. MacKay J., of the Ontario Supreme 


Court, made the following Sancti nes ie 


Gees 4, $570, ce Lay. 


64 (1936) 3 I.L.R. 430 (Ont. §.C.). 
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". , . when the circumstances are such 


that when insurance has been cancelled 

for non-payment of premium, and the insured 
gets a new policy and later becomes unable 
to pay his rent, fires are more likely to 
occur than in premises where things are in 
order, profits are being made and business 
is being successfully pursued ... I find 
that there were misrepresentations which were 
material to be made known to the insurer in 
order to enable it to judge of the risk to 
be undertaken." 

If the misrepresentation affects a small item of the policy, the 
entire contract of insurance may not be void. It is valid with respect 
to every other item except the one misrepresented. In Harten v. 

; : 66 Wiser : 
Grenville Patron Mutual Fire Ins. Co., the plaintiff in answer to a 
question whether the property or any part thereof is subject to a liti- 
gation answered in the negative which was found to be false but affected 
only a small item of $59.00. The policy was void with regard to this 
item only but good as to others. The application form contained a"basis 
clause'providing that the answers are regarded as material representation 
and any untruthful answer or suppression of material facts will result 
in forfeiture of insurance. The insurer unsuccessfully contended that 
the whole policy was void. Subsection 98(1) of the Insurance Pee which 
sets up the statutory condition provided: 

"The conditions set forth in this section 


shall be deemed to be part of every contract 
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variation, omission or addition thereto 
shall be binding on the insured," 


It was held by Green J., of the Ontario Supreme Court “fi 


". . . [slec. 98(1) seems to have been 


enacted for the protection of the insured 

and . . . says in positive language what 

the contract shall be insofar as the same 

is governed by statutory conditions... 

The section says that the statutory condition 
shall not be varied." 

The statutory condition provides that "the contract shall be 
void as to any property in relation to which the misrepresentation or 
omission is material." It was held that the statutory condition should 

; ; : ; : 69 

prevail over the clause in the application form for insurance. Conse- 
quently the insured was able to recover in respect of items not affected 
by the misrepresentation. 

(i) MISREPRESENTATION BY ASSIGNOR 

It has been noted that a misrepresentation of material facts 
in fire insurance renders the contract void and an insured cannot recover 
under the policy. However, this will not prejudice the claim of an 
assignee of the policy where the insurance company has assented to the 
assignment. This is tantamount to a new contract with the consequence 


that the defence of misrepresentation available against the original 


assured cannot be raised against the assignee. This has been made clear 
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in the leading case of Springfield Fire and Marine Ins. Co. v. aan 
In that case, two policies of fire insurance covering a flour mill pro- 
perty were issued by the appellant to the husband of the respondent who, 
during the currency of the policies, conveyed the property to his wife for 
value. Nevertheless, the husband of the respondent remained in control 
of the property even after the transfer to his wife. No formal assign- 
ment was executed but the policies were taken to the agent of the company 
who, on request, transferred the insurance in the name of the respondent. 
An endorsement was issued in the following terms: 

"Notice is hereby received and accepted that 

the property insured under the within policy 

now stands in the name of Mrs. Millie Maxin, 

and this policy shall, in future, read and 

cover in the name of Mrs. Millie Maxim, with 

loss, if any, payable to the Assured and not 

as heretofore written. All other terms and 

conditions remaining unchanged." 

The mill property was gutted by fire and the insurer repudiated 
liability on the ground that the husband of the respondent, i.e., the 
original assured, in answer to a direct question, had untruthfully stated 
that he had no previous fires whereas in fact he had had two fires and 
on both occasions he had recovered the loss. Rand J., of the Supreme 
Court of Canada, discussing the assignment of contract of insurance and 


a . oe? 
the effect of insurer's consent thereto, said: 


70-1946] S.C.R. 604, 13 I.L.R. 108, [1946] 4 D.L.R. 369, affirming 
[1945] 3 W.W.R. 705, 13 I.L.R. 7, [1946] 1 D.L.R. 537 which rev'd. 
[1945]--3.W.W.R. 209, 12 I.L.R. 319, [1945] 4 D.L.R. 115 (Can.). 

Aa." ae’ 608. 

72 


“Id. at 618. 
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", . , ordinary assignment is a matter 


between the assignor and assignee solely; 
but 1a aint such! instivance 4t “Ws! 2 . 
condition that there be assent by the 
company .. . The effect of that assent is, 
in some form, to substitute the assignee as 
the person insured in relation to his newly 
created interest in the subject matter." 


Pointing out the difference between the entering of new contract 


’ Rar. P iS 
and the assignment of existing contract of insurance Rand J., observed: 


"The only real difference between the taking 

of a new policy and that of following the 
procedure of assignment is that the contract 
with the unearned premium runs for the balance 
of the old term rather than with a new premium 
for a new term. With such an alternative at 
hand, it would be intolerable that the company 
should be able to raise such a misrepresentation 
against the assignee." 


Kerwin J., also envisaging the difficulties that a substituted 


insured might encounter if he were bound by the representations of the 


vee 74 
original assured, commented: 


Me eo.g thel restbtst be ine wouldmbetserious 


indeed if, in the ordinary course of business, 

it were not possible for a purchaser of insured 
property to enter into a new contract without 
being bound by all representations that had been 
made to the insurer by his predecessor in title." 


This result is desirable inasmuch as it protects the interest of 
the assignee who may be innocent and have paid insurance premiums for a 


number of years. Such an assignee, in the event of fire would not be at 


1354, ati6zi. 
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the mercy of misrepresentation made by his or her predecessor in title. 
It might be wise to legislate such a result in the provincial Insurance 
Acts. 
a) MISREPRUSENTATTON BY MORTGAGOR 
If the insured mortgagor is guilty of fraudulent omission or 

misrepresentation of material facts it is doubtful whether the interest 
of the mortgagee, apart from the standard mortgage clause, can be protec- 
ted under the provisions of Insurance eee Subsection 222(1) of the 
Act provides: 

"Where the loss, if any, under a contract 

has, with the consent of the insurer, been 

made payable to a person other than the 

insured, the insurer shall not cancel or 

alter the policy to the prejudice of that 

person without notice to him." 

Other provinces have promulgaged similar liepheiic et sega 
This section does not provide that in the event of omission 

or misrepresentation attributable to the insured, the policy shall 
not be avoided but only obligates the insurer to serve notice on the loss 
payee before the insurer can cancel or alter the policy. Under the 
standard mortgage clause, approved by the Insurance Bureau of Canada, 
and endorsed on the policy, the mortgagee is given a preferred position 
and his interest is well protected notwithstanding any act, neglect, omis- 
sion or misrepresentation referrable to the insured mortgagor. This im- 


munity from defences is not based on statutory protection but on 


es. 4, 1970, c) 187. 
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contractual provision, The standard mortgage clause provides; 


"IT IS HEREBY PROVIDED AND AGREED THAT: 
Breach of condition by mortgagor, owner or 
occupant, 1. This insurance and every docu- 
mented renewal thereof - AS TO THE INTEREST OF 
THE MORTGAGEE ONLY THEREIN - is and shall be in 
force notwithstanding any act, neglect, omission 
or misrepresentation attributable to the mort- 
gapor, of the property” instired’. ee . oe" 
A recent case, decided by the Supreme Court of Ontario, affecting 
the right of the mortgagees upon the fraudulent omission or misrepresen- 
F : ; ‘ ; ie ee 
tation of the insured mortgagor is Chenier v. Madill. In that case, 
the owners and mortgagees of a hotel brought an action against the insurer 
to recover a claim under a fire policy following the loss of property by 
fire. The mortgage was not paid off but the mortgagees were named in the 


"as their interest may appear". The insurer repu- 


policy as loss payees 
diated liability on the ground of fraudulent omission and misrepresenta- 
tion of material facts, namely the refusal and cancellation of previous 
insurance and that the property was subject to foreclosure proceedings. 

The obligation of proving false representation or fraudulent 
omission was on the insurer. The insurer failed to estabiish its defences. 
The court, however, found that the insured had failed to disclose to the 
insurer circumstances very material to the risk, namely, that the mort- 
gage was subject to foreclosure proceedings, final order of sale had been 
made and that there were arrears of taxes. According to Galligan J., of 


the Ontario Supreme Court, the real issue was whether the plaintiff knew 


whether such a fact was material to insurer and the learned judge made 
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the following dhaceemeren: 0 


", . , in the absence of knowledge [on 


the part of the insured] of the materiality 
to the insurer of the circumstances, there 
can be no fraud in the omission to communi- 
eate them . . .<" 

The insurer could not establish fraudulent omission or misrepre- 
sentation but if it had been successful it appears that the claim of the 
mortgagees would have been jeopardized. 

F 2 12 ; 

It has, however, been suggested in the LSUC Lectures that the 
mortgagee, as assignee, is entitled to recover on the assignment free 
from the defences that might be asserted against the mortgagor if he had 
brought the action. It is not within the purview of this discussion to 
present a detailed analysis of the subject. The reader is referred to an 
informative paper on the position of the mortgagee under the mortgage 

: Lat 80 
clause written by Mr. A. C. Heighington. 
If a mortgagor fails to honor his duty of disclosure there is 
? ’ 81 - 
nothing in the Alberta Insurance Act, 1970, which can protect the 
interest of the mortgagee from the effect of fraudulent omission or mis- 
representation. A mortgagee, in such an eventuality cannot recover from 


the insurer, although he may have personal remedies against the insured. 


If the mortgagee is named as loss payee in the policy or the policy is 


CT At 19aD, 


i etison E. McLean, Q.C., Fire Insurance, (1962) Law Society of Upper 
Canada Lectures 197 at 208. 


Aue of Toronto, Insurance and the Mortgagee, (1949) 27 Can. Bar Rev. 
879 et. seq. 
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assigned with the consent of the insurer, the mortgagee cannot recover 
because a loss payee or assignee is subject to all the defences avail- 
able against the insured. The consent of the insurer to assignment 

does not create a novation or make the assignee a party to the contract 
but only operates as a recognition of the interest of the mortgagee. 

It follows, therefore, that in the absence of a standard mortgage clause 
protecting the interest of the mortgagee, he is subject to be defeated 
by any fraudulent omission, misrepresentation or breach of statutory 
condition before the assignment unless it can be shown that at the time 
when consent was given, the insurer knew about the acts or defaults of 
the insured as against the mortgagee who did not know. This calls for 
suitable amendments to section 222 of the Alberta Insurance Act, 1970, 
which should provide that the interest of a loss payee under a policy who 
has given value for his interest, shall not be prejudiced by any act, 


neglect, omission or misrepresentation attributable to the insured. 


B. LIFE INSURANCE 


1. BACKGROUND OF STATUTORY PROVISIONS 


The statutory regulation of the duty of disclosure in life insu- 
rance in the different provinces of Canada has been discussed in chapter 
one. The present statutory provision dealing with the duty of disclosure 
in life insurance is contained in section 240 of the Alberta Insurance 


nec, 1970.°" This section. reads: 


"(1) An applicant for insurance and a 
person whose life is to be insured 
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shall each disclose to the insurer in 
the application, on a medical exami- 
nation, if any, and in any written 
statements or answers furnished as 
evidence of insurability, every fact 
within his knowledge that is material 

to the insurance and is not so disclosed 
by the other. 


(2) Subject to section 241, a failure to 
disclose, or a misrepresentation of, such 


a fact renders the contract voidable 
by the insurer." 


The Legislatures of other provinces have made corresponding 
se : . 83 
provisions in their Insurance Acts. 
The effect of this section is highly unsatisfactory inasmuch as 
an innocent non-disclosure or misrepresentation of a material fact within 
the knowledge of the applicant or the insured renders the contract void- 
able at the instance of the insurer. It seems that such was not the 
state of affairs between 1926 and 1936. Section 202(2) of the Alberta 
84 : : 5 : : 
Insurance Act, 1926, -required conscious failure to disclose material 
facts as a ground for avoiding the pclicy. That section provided: 
"Any conscious failure to disclose or any 
misrepresentation, of a fact material to 
the contract, on the part of the insured, 
or the person whose life is insured, shall 
render the contract voidable at the instance 
of the insurer." 


It is submitted that conscious failure to disclose material facts 


is not the same thing as innocent non-disclosure. Consciousness implies 


83, 123(1) R.S.B.C. 1960, c. 197; s. 160(1) & (2) R.S.M. 1970, c. I-40; 


e157 RS 2051970, c. 224. 
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something more than mere knowledge. There appears to be an element of 
forethought or premeditation required. For example, if the insured has 
fainting spells, followed by an electrocardiogram which does not indi- 
cate any heart trouble, non-disclosure of these facts may be innocent, 
- : ; ee: ve & 85 
the insured in good faith believing that he is in good health. Con- 
versely, where the insured is specifically told that he suffers from 
appendicitis and needs an operation, to which he does not submit, and 
as a result cof which he eventually dies, the non-disclosure is conscious. 
This will be amply demonstrated from the case law which follows. It is, 
however, not clear what the intention of the Legislature was in omitting 
the word "conscious" from the amending section 7 of the Alberta Insurance 
87 . 4 
Act, 1936, which provided: 
"(1) The applicant for a contract and the 

person whose life is to be insured shall 

each disclose to the insurer in the 

application for the contract, on the 

medical examination (if any), or in any 

statements or answers furnished in lieu 

of a medical examination every fact 

within his knowledge which is material 

to the contract, and a failure to disclose 

or misrepresentation of any such fact by 

either person shall tender the contract 

voidable at the instance of the insurer." 


Was a higher duty of disclosure intended to be imposed on the 


applicant and the insured and were there any plausible grounds for this? 


Steevie: wWalSstin Udfe Wes. GoepsO Ws. Obl nhowslLawe-d): i442ee(1965] 


TeL.R. 1-142, affirming 47 W.W.R. 47, 44 D.L.R. (2d) 369, [1964] 1.L.R. 
i=124 (Alta. C.A.). 


FB Piast} ctor, Lite Age, Co., 66.0.L.R. 560, [2932] 2 D.L.Rin4B9. 
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It may be interesting to note that there was a double standard 
for disclosure in 1926 required of the insured and the insurer. Section 
202(3) Alberta Insurance Act, 1926, °° required a fraudulent concealment 
on the part of the insurer. The subsection read: 

"Any misrepresentation or fraudulent conceal- 
ment on the part of the insurer of a fact 
material to the contract shall render the 
contract voidable at the instance of the 

’ insured." 

This situation was remedied in 1936 when section 203 omitting the 
term "fraudulent concealment" and substituting the term "non-disclosure" 
was passed. Now any misrepresentation or non-disclosure by the insurer 
will render the contract voidable. No reported case seems to have 
charged an insurer with non-disclosure or misrepresentation of facts 
material to the contract. This may be due to the fact that either the 
insured is not fully aware of his statutory rights or that he has not 
invoked the law because of his relatively feeble financial position. 

The situation, however, has changed slightly from what obtained prior 

to 1926. Before this time, a life insurance contract could be avoided 
even if the insured in good faith misrepresented or did not disclose a 
material fact which he did not know until the policy was delivered, e.g., 
a latent Niseeeae Now only the non-disclosure or misrepresentation of 
material facts within the knowledge of applicant and the insured avoids 
the contract. Nevertheless, the insured still suffers and will continue 


to do so until such time as the defence of innocent non-disclosure or 
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misrepresentation is abolished. An effort will be made to make out a 
case for its abolition. 
Before discussing the case law, it should be noted that section 
90 
240 of the Alberta Insurance Act, 1970, appears badly drafted. If 
strictly interpreted, it may result in the imposition of an unduly 
severe duty of disclosure on the applicant and the life insured, i.e., 
disclosure of material facts within their knowledge about which no ques— 
tion is asked in the application. In the absence of fraud, this would 
be too much to demand from the insured who is not equipped to decide 
matters of materiality. On the other hand, the insurer, in the light 
of experience of the insurance industry, is equipped to know all the 
material facts necessary for the acceptance of the risk and therefore 
should frame questions accordingly. The section in the present form 
reads: 
"(1) An applicant for insurance and a person 

whose life is to be insured shall each 

disclose to the insurer in the appli- 

cation, on a medical examination, if 

any, and in any written statements or 

answers furnished as evidence of insur- 

ability, every fact within his knowledge 


that is material to the insurance and is 
not so disclosed by the other." 


It is submitted that the section in amended form should read: 


"(1) An applicant for insurance and a person 
whose life is to be insured shall each 
disclose to the insurer in answers to direct 
questions either in the application, on a 
medical examination, if any, or in any 
written statements or answers furnished 
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as evidence of insurability, every fact 
within his knowledge that is material to 
the insurance and is not so disclosed by 
the other." 

: ’ ree A ; 

The courts have found, although not consistently, waiver of 
information in cases where the insurers have accepted applications with- 
out requiring the insured to answer all the questions in the application. 
It is, therefore, obvious that courts may take a similar view where 
information as to allegedly material facts is not solicited in the appli- 


cation. Nevertheless, it is expedient to amend the section and thereby 


avoid unnecessary litigation. 
2. DUTY OF DISCLOSURE 
(a) GENERAL 


The leading case on the duty of disclosure and its materiality 

in life insurance in Canada is Mutual Life Ins. Co. of New York v. 
: 92 ip gage 4 

Ontario Metal Products Co., decided by the Judicial Committee of the 
Privy Council. The case stands as authority for the test of materiality 
and the proposition that non-disclosure in the application of the name 
of a physician who prescribed for or treated the insured for trivial 
ailments within five years preceding the application, was not, in the 


circumstances of the case, material and did not afford a defence to the 


th Alberta and Manitoba an answer penned with a dash has been treated 


as a negative answer. Hanson v. Queensland Ins. Co., 56 W.W.R. 215, 
Ween het 2c) 231, (1966). U.m. dcl7l. (Altar S.C... For discussion 
of the case see n. 122, chapter one; Hoey v. Merit Insurance Co., 
[1971] I.L.R. 1-417 at 1274, see note 282 post. 


9271924] S.C.R. 35, [1924] 1 D.L.R. 127 reversing 54 0.L.R. 299. Aff'd. 
[1925] 1 W.W.R. 362, [1925] A.C. 344, [1925] 1 D.L.R. 583. ae 
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insurer in avoiding the policy. The governing subsection (5) of section 


156 of the Ontario Insurance Act, 1914, °° provided: 


"No contract of insurance shall contain or have 
endorsed upon-.it, or be made subject to, any 
term, condition, stipulation, warranty or 
proviso, providing that such contract shall 

be avoided by reason of any statement in the 
application therefor, or inducing the entering 
into of the contract by the corporation, unless 
such term, condition, stipulation, warranty or 
proviso is limited to cases in which such state- 
ment is material to the contract, and no contract 
shall be avoided by reason of the inaccuracy of 
any such statement unless it is material to 


the contract." 


The subsection in substance stipulated that no inaccuracy or mis- 


representation in the application by the insured shall avoid the policy 
unless it is material to the contract, notwithstanding the import into 
the policy of terms otherwise. 

Before going into the facts of the case, it should be pointed 


‘ 


out that the words "within his knowledge" and the word "conscious", as 


discussed earlier, were introduced in the Ontario Insurance Act in the 


94 


revision of 1924, and were not in existence at the time the life policy 


in the above case was issued. 

The insured, in answer to a direct question requiring him to 
state the name of every physician who prescribed for or treated him 
during the past five years, failed to disclose the name of his wife's 
doctor who had prescribed a tonic for the insured following a complaint 


of run-down condition. He was not medically examined by his wife's 


Se Rete Ort G14~era183. 


ai 119, Ontario Insurance Act, 1924, c. 50. 
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doctor, but on his request, the doctor assented to the same treatment 

as for his wife. The policy in question was issued on December 13, 1918, 
. and the insured died on April 3, 1920, following an operation for intes-— 
tinal cancer. The plaintiffs, as beneficiary under the policy, claimed 
$50,000 on the life of Mr. Schuch, the deceased insured. The Insurance 
Company denied liability on the ground of non-disclosure as discussed 
above. 

A clause in the policy provided that the application and the 
policy constituted the entire contract and that the statements by the 
insured, in the absence of fraud, were to be treated as representations 
and not warranties. Secondly, the contract also provided that the 
statements and answers to the medical examiner were true and were offer- 
red to induce the company to issue the policy. 

The weight of medical evidence showed that cancer did not exist 
at the time when insurance was applied for. Moreover, the company's 
medical examiner to whom a mistaken answer was given by the insured 
deposed that if the fact that the insured was prescribed a tonic was 
known to him, it would not have affected his acceptance of the risk. 

The trial judge's finding that the insured had "effected the insurance 
in good faith" was upheld by the Supreme Court of Canada which also 
applied the contra proferentem rule. Mignault J., of the latter court, 
laid down the test of materiality as that of a "reasonable insured", 
which was rejected by the Judicial Committee of the Privy Council. 
Their Lordships prescribed the test of a "reasonable insurer". Accor- 


ding to Lord Salveson the test of materiality We? 
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j ” ° * . 
‘. . « it is a question of fact in each case 


whether, if the facts concealed or misrepre- 
sented had been truly disclosed, they would, 
on a fair consideration of the evidence, have 
influenced a reasonable insurer to decline 
the risk or to have stipulated for a higher 
premium." 

The Judicial Committee of the Privy Council, despite the good 
faith of the insured, found that answer to question 18, dealing with 
; , 149% Bes : 96 : eee 
the disclosure of physician's name, was inaccurate but section 156(5) 

© 97 * og 

of the Ontario Insurance Act, 1914, worked to the benefit of the 
beneficiary because the inaccuracy was not material. The results 
achieved in this case would have been the same as reached in the English 

a 28 ; 
case of Dawsons, Ltd. v. Bonnin’ but for the above section. In that case, 
an inaccurate answer which was not material avoided the contract because 
the accuracy of the answer was the basis of the contract. 

It follows, therefore, that any inaccuracy in the statements 
which will avoid a contract must be material as judged by a reasonable 
insurer. If a finding could then be reached that the misrepresentation 
was material, the good faith or innocence of the insured and the lack 
of knowledge about the latent disease would have been of no consequence. 
Conversely, if the policy was issued after the revision of 1924 as 


referred to earlier, it could not be avoided despite material misrepre- 


sentation of the insured because the evidence of cancer was not within 


Edis» atu 66. 
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his knowledge and there was no "conscious" failure to disclose the 
supposedly material fact. 
P ate , 99 
The amended provision reads: 
"119--(1) The insured and the person whose 
life is insured shall each disclose 
to the insurer every fact within 
his knowledge which is material to 
the contract. 
(2) Any conscious failure to disclose, 
or any misrepresentation of, a fact 
material to the contract, on the 
part of the insured or the person 
whose life is insured, shall render 
the contract voidable at the instance 
of the insurer." 

The revised provisions are therefore to be preferred. The 
position under the present enactment will later be compared with the 
revisions of 1924 in Ontario and of 1926 in Alberta. The cases decided 
after these revisions may now be looked at briefly. 

‘ ses 100 , 

In Turner v. B.C. Mutual Benefits Association, the insured 
was not subjected to medical examination by the Association. In an 
answer to a direct question: ‘Have you been treated by a physician 
during the last three years?" the insured replied in the negative. In 
fact she had been treated by a physician for a cold or touch of influ- 
enza followed by the prescription of a tonic for the run down condition. 
The insured died eleven months after the issuance of the policy due to 
shock following two abdominal operations to remove a tumour in the 


uterus which according to the operating surgeon, had existed for six 


months. 


concarko Insurance Act, 1924, c. 50. 


1001927) SW.W.R. 341, 39 B.C.R. 209, [1927] 4 DLR. 54d (C.A.), 
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The insurer denied liability on grounds of misrepresentation. Sub- 


section 83(1) of the British Columbia Insurance Act, gigeee, 797 provided: 


"No contract shall be rendered void or 
voidable by reason of any misrepresentation, 
or any failure to disclose on the part of the 
insured or the person whose life is insured, 
in the application for the insurance or on the 
medical examination or otherwise, unless the 
misrepresentation or failure to disclose is 
material to the contract." 


Subsection 83(2) of the Act stipulated for conscious failure to 


disclose material facts. That subsection read: 


"Any conscious failure to disclose, or any 
misrepresentation of, a fact material to the 
contract, on the part of the insured or the 
person whose life is insured, shall render 
the contract voidable at the instance of the 
insurer." 


The special jury found that the words "treated by a physician" 
as contained in the application, were not intended to include trivial 
ailments like "touch of influenza or a cold'' and that the misrepresen- 

q P 102 P er ; 
tation was not material. MecPhillips J.A., of the British Columbia 
Court of Appeal commenting upon the practice of the insurer to refrain 
from calling for a medical examination when the applicant revealed no 


AL 
medical treatment, said: 3 
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ts aee-eLthe, insurer] having failed to take 


a reasonable and proper business precaution 
{medical examination of the insured] seeks 
to deny its contract, .... upon some inad- 
vertent answers, in the application." 


As to the materiality of misrepresentation, the learned judge 


104 


remarked: 


‘I 


» « « it may be rightly assumed that the 
jury was of the opinion that no misrepresen- 
tation or failure to disclose occurred,—or, 
even if of a contrary view, that nevertheless 
the misrepresentation or failure to disclose 
was not material to the contract." 

The leading case of Mutual Life Ins. Co. v. Ontario Metal 
Products, supra, was applied. Both these cases show that failure to 
disclose treatment by a physician for trivial ailments does not consti- 
tute misrepresentation of material facts. If it could be argued that 
the misrepresentation was material, it was, nevertheless not within the 
knowledge of the insured and there was no conscious failure to disclose 
them. 

Where the insured is specifically told about a serious disease 
necessitating an operation to which he does not submit and dies as a 
result thereof, failure to disclose such a disease is conscious and will 

F ; ; : 105 ; 
avoid the policy. In Zimmerman v. Northern Life Ass. Co., an Ontario 
case, the insured was issued two policies of life insurance, one before 


he was told about the disease and the other afterwards. The policies 


were issued as a result of the solicitation of an insurance agent who 
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6G DeLeRs 960, [1931] 2 D.L.R. 489. 
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paid the premium and took a pro-note from the insured. The insured was 
diagnosed as suffering from appendicitis and was told about this and an 
operation was recommended. The insured failed to get himself operated 
and died as a result of diseased appendix. The conscious failure to 
disclose the disease aveided the second policy but the plaintiff was 
able to recover under the first policy. 

Subsection 125(1) of the Ontario Insurance Act, pages” required 
the insured to "disclose to the insurer every fact within his knowledge 
which is material to the contract" and subsection (2) rendered the 
contract voidable for any "conscious failure to disclose, or any misre- 
presentation of a fact material to the contract." 

Raney J. of the Ontario Supreme Court, as to the effect of the 


’ nt. LOZ 
word "conscious", said: 


" .---though the word ‘conscious’ is 


introduced in s. 125(2) of the present 

revised statute, before the words ‘failure 

to disclose' it is not introduced before 

the word 'misrepresentation' which immediately 
follows'*..  *s*s (2) shouldbe read’ as 

though its language were, ‘any misrepresen- 
tation of a fact within his knowledge and 
material'to the contract)" 


The old rule which prevailed prior to the revision of 1924 and 
1926 and which provided for avoidance of policy for innocent misrepre- 


sentation of material facts not within the knowledge of the insured 


has been changed by the revised statute. The revised provision 
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in Aiherigcek provided; 


"202--(1) The insured and the person whose life 
is insured shall each disclose to the 
insurer every fact within his knowledge 
which is material to the contract. 


(2) Any conscious failure to disclose, or 
any misrepresentation of, a fact 
material to contract, on the part of 
the insured or the person whose life 
is insured, shall render the contract 
voidable at the instance of the insurer." 


Under the present enactment, the insurer can dispute liability 
under the contract for misrepresentation and non-disclosure as to 
material facts within the knowledge of the applicant and the insured. 

It need not establish conscious failure to disclose material facts. The 
; a : ; Pa : 
comment by the Editor of Canadian Abridgement in that regard is 


worthy of note: 


"The Insurance Act, R.S.O. 1960, c. 190 was 
amended by 1961-62, c. 63, s. 4 subsequent 

to Zimmerman v. Nor. Life Assur. Co., supra. 

S. 149, as amended provides for a duty on 

both the applicant and the life insured to 
disclose ‘every fact within his knowledge 

that is material to the insurance and is not 
so disclosed by the other.' The section by 
subs. (2) provides that a failure of compliance 
renders the contract voidable. The provision 
which governed at the time Zimmerman arose 
provided for ‘conscious! failure of compliance. 
Perhaps this change leaves open the question 
whether there is a middle position between 
deliberate misrepresentation and innocent 
misrepresentation as to matters not within 

the applicant's knowledge—i.e., an innocent 
misrepresentation as to something within 

his knowledge." 
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BU? btperta Insurance Act, 1926, c. 31. 


3G Can. Abr. (2d) at 412. 
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Murphy v. Sun Life Ass. ew decided by the Alberta Court of 
Appeal in 1965, suggests that there could be innocent misrepresentation 
of facts within the knowledge of the insured. This will be discussed 
later under the title "Applicant's Health". 

Where the insured suffered a disease known to him which was cured 
before the application was made but he failed to disclose the same in 
answer to direct questions, the policy was avoided. In McArthur v. 
Prudential Ins. saz .0°4 the insured died of coronary thrombosis. In 
reply to specific questions the deceased had stated that he did not 
receive any treatment for heart failure, chest pains, high blood pressure, 
nor for sugar in the urine or diabetes. Shortly before the policy was 
issued, electrocardiograms of the insured's heart were taken which did 
not indicate any heart disease. The urine analysis, however, showed 
traces of sugar. The deceased was informed that he suffered from a mild 
diabetes and was placed on a special diet. A test conducted later showed 
that there were no symptoms of diabetes and the insured did not die of 
this disease. The name of assured's physician appeared on the application 
form but the insurer did not take the initiative of conducting an inquiry. 
The insurer repudiated liability on the ground of non-disclosure of 
diabetes and contended that the misrepresentations were material and 
induced the company to enter the contract. 

Ferguson J., of the Ontario Supreme Court, required the insured 


cae 
to know about the materiality of the facts undisclosed. He said: 


mea WoW. Sel, 49 DeL.Ry (2d) 412; [1965] TLR. 1-142) alftirming 47 
Wevsha- 47, 44 0.L.R, ted) 309, 11904, 1.L.k. 1-126 (Alta. Clay). 
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". . . he [the insured] must be taken to 


know these matters were material as the 
questions on the form concerned them and 
his signature must be taken to be corro- 
boration." 


The opinion of Ritchie J., of the Supreme Court of Canada, in 
ze i113 
Henwood v. Prudential Ins. Co., appears to be to the contrary effect. 


He a 


"Tt must, of course, be recognised that 

a misrepresentation is not necessarily 
‘material to the insurance’ simply because 
it has been elicited in answer to a question 
devised by the insurance company but in a 
case where senior officials of the company 
testify that untrue answers given by an 
insured would have effected the rate and 
the risk, there is, in my opinion, evidence 
that these answers bore a direct relation 
to the acceptance of the risk by the 
insurer." 


In the Henwood case, the insured had failed to disclose in the 
written application and on medical examination that she had consulted 
and been treated by a psychiatrist for nervous disorders. She was later 
killed in a car accident while travelling as a passenger. The circum- 
stances of the death were not in any way connected with the non-disclosure 
or misrepresentation of facts which according to the opinion of Mr. 
Justice Ritchie had influenced the judgement of the insurer in accepting 
the risk. 

In the McArthur case, supra, the diagnosis of diabetes was held 


to be material whether the view of the deceased as to the existence of 
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the disease was accurate or not and regardless of the position whether 
the insured's physician's opinion was right or wrong. The defendant's 
opinion as to materiality was accepted by the Ontario Supreme Court 
citing Henwood case as authority. This case will be discussed later 


under the heading "Burden of Proof". In the McArthur case, supra, 


Ferguson J., made the following Deine a 


"6. the defendant's evidence that the 


matters undisclosed were material to the 

risk and at the best would have affected 

the premium payable must be accepted as the 

attitude of a reasonable underwriter." 

The court in accepting the evidence of the defendant as that of 
a "'reasonable underwriter" was guided by the Henwood case which, in effect, 
decided that where no evidence was adduced to show unreasonableness of 
the practice of the insurer, there was no burden on the insurer to prove 
, ; sl RS oe oa : s 4 

that his practice was reasonable. This implies that the burden of 
proving unreasonable practice is shifted to the plaintiff. This is a 
very heavy onus on the plaintiff to discharge. He may not be in a 
position of engaging insurance expertise to discharge the burden and him- 
self is incapable of doing so. If insurers were required to prove rea- 
sonable practice, it would not be very difficult in view of the experience 
of the insurance industry available to them. It is suggested that even 
in cases where the individual insurer establishes that its practice was 


not inconsistent with other companies, the courts should examine whether 


the practice by the insurance industry is a healthy one. Should an 


11511969] Te ee eo 70a 7 34. 
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unsound practice arise in the industry, the courts could exercise a 


healthy influence in deciding against it. 


(b) NON-DISCLOSURE AND/OR MISREPRESENTATION ATTRIBUTABLE TO 
INSURER'S MEDICAL OFFICER 


A A RN SE ET 


If the omission or misrepresentation is referrable to the fault 
of the company's medical examiner, the insured or his beneficiary cannot 
be bound by it, and the insurer must suffer the consequences. This is 
just and reasonable because the insured is in no way responsible for 
such act or omission. 


| 


In Pearce v. National Life Ass. Co., an old Ontario case, the 
medical officer of the company who was also insured's physician, after 
his examination, classified the insured as "first class risk", but 
failed to write an answer to a question because the wrong space was 
filled in as there was not enough room in the next preceding space to 
fill in the whole answer. The defendant, knowing this, and without any 
attempt to have the omission supplied, accepted the risk. The insurer 
pleaded that the insured was in bad health at the time of application 
for insurance and made misrepresentation to the medical officer of the 
company. 

Meredith J.A., of the Ontario Court of Appeal found that there 
was no evasion, concealment or misrepresentation on the part of the 


insured and the omission was due to the carelessness of the medical 


officer in filling out the application. As to the ex post facto plea 


117 (1908) 12 O.W.R. 359 (C.A.). 
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of the insurer and the effect of omission, the learned judge observed: > 


"It is easy to be suspicious, and to be 
wise, after the events . .. have happened 
- « « I cannot understand how the insured 
could be bound by any errors made... 
which was entirely the work of the defen- 
dant's medical officer, and over which 

the applicant had no control, and of the 
contents of which probably he ought not 

to have any knowledge." 

The case was decided correctly and on just and reasonable grounds 
as the medical officer was the representative of the insurance company 
and was working for and in the interest of the latter. If this 
principle could be extended to the cases where non-disclosure or misre- 
presentation results due to the fault of the insurance agent, the 
problems of the insuring public might be alleviated to a greater extent. 

In a recent Quebec case of Lacroix v. L'Industrielle Compagnie 

' ean eS: ' +: : ? 
d'Assurance Sur la Vie, the company’s medical officer, who was also 
the regular doctor of the insured, for unexplained reasons, did not carry 
out the medical examination until three months after the completion of 
the medical report by him. In the report he filled in the answer "No" 
to a question asking about high blood pressure. There was no evidence 


that the insured knew about the blood pressure or the treatment therefor. 


He died of coronary thrombosis and the defendant contended non-disclosure 


of consultation for abnormal blood pressure. Challies J., of the Superior 


ea treat 300-61. 
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Court, District of Montreal, as to the misrepresentation and the respon- 


sibility therefor, SE cg 


". . . you cannot misrepresent or conceal 


a fact that is not within your knowledge 

- « e Moreover, as the medical examiner 

was the representative of the defendant 

and knew better than anyone the blood 

pressure of the insured and as he inserted 

the answer 'No' to the question whether 

he had ever suffered from high blood 

pressure, the responsibility for his 

error, if error there was, must be borne 

by the defendant and not by the insured." 

This result appears consistent with a somewhat more enlightened 

approach to the insured's duty of disclosure taken by Quebec courts in 


general. This point will be discussed further in the section on disclo- 


sure through insurance agents. 
(c) APPLICANT'S HEALTH 


Where the insured makes non-disclosure or misrepresentation of 
facts material to the contract that are within his knowledge, it does 
not matter whether they are deliberate or innocent, the insured in both 

, } Loge st : 
cases is treated by the Legislatures equally, i.e., the contract is 
voidable in these instances and no refund of premium may be allowed in 
either situation. 

(i) DELIBERATE NON-DISCLOSURE OR MISREPRESENTATION 
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accepted without a medical examination. The insured, in reply to a 
direct question, misrepresented his hospitalization in a sanitarium for 
tuberculosis and possibly silicosis. The insured remained in the hospi- 
tal for six weeks where he spit blood but was later discharged as not 
tubercular. He died of coronary thrombosis within one month of the 
application for insurance. The insurer denied liability for misrepre- 
sentation. 

Roache, J.A. of the Ontario Court of Appeal found that the 
insured had failed to disclose circumstances which were within his 
knowledge and material to the acceptance of the risk. The learned judge 
adopted "the language of the Master of the Rolls" in London Assurance v. 
Mansel, referred to by Masten J.A., in Selick v. New York Life Insurance 


Pee fee G6 St Ale 


"No human being acquainted with the practice 
of companies or of insurance societies or 
underwriters could doubt for a moment that 
the answers complained of relate to facts 

of great materiality.” 


There was deliberate misrepresentation of material facts and the 
policy rightly avoided. 
(ii) INNOCENT MISREPRESENTATION 
; 124 é 
In Murphy v. Sun Life Ass. Co., decided by the Alberta 


Supreme Court Appellate Division, the insured had a fainting spell, 


physical examination and two electrocardiograms, which revealed that he 
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was in normal health, One month thereafter the agent of the insurance 
company approached him for life insurance coverage. The deceased applied 
for a policy and signed the portion of the application completed by the 
defendant's medical examiner. The application contained the following 
specific questions about loss of consciousness, physical examination 
or treatment by physicians and electrocardiograms: 
"Q. 4.- Have you ever suffered from or consulted 

a physician or other practitioner for 

any complaint or affection: 

a. Of the brain or nervous system? 


(for example - fits, nervous breakdown, 
loss of ‘consciousness. . : .) 


A. No, 

Q. 8.-A. Have you, during the past five years, 
been examined or treated by, or 
consulted a physician or other 
practitlonérery *Fot Giverdetails. 

A. Yes. May 1960, personal routine annual medical. 
Dr. G. Hardy, Calgary. No pathology, no treat- 
ment, found physically fit. 

c. Have you ever submitted to electrocardio- 
praphic, . . . tests? If so what teste, 


why, when and the results? 


Ae Node? 


The insured died of natural causes but the defendant repudiated 
the claim of the beneficiary on the above grounds. The company's doctor 
who had examined the insured had also died. The application form was 
the prima facie proof of the facts in question but the burden of proof 
that the facts were either not within his knowledge or were not material 
had shifted from the defendant to the plaintiff. The declaration signed 


by the insured provided that answers to the questions in the application 
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form made to the medical examiner were read by him and certified to be 


full and true. 


Smith C.J.A. of the Alberta Supreme Court, Appellate Division, 


concurred with the opinion of the trial judge that there had been failure 


to disclose material facts within the knowledge of the deceased ae de 


fo 


in virtue of section 226 Alberta Insurance Act, 1955, 126 now section 


240 of the oad which provides: 


"(1) An applicant for insurance and a 
person whose life is to be insured 
shall each disclose to the insurer in 
the application, on a medical exami-~ 
nation, if any, and in any written 
statements or answers furnished as 
evidence of insurability, every fact 
within his knowledge that is material 
to the insurance and is not so dis- 
closed by the other 


(2) Subject to section 241, a failure to 
disclose or misrepresentation of, such 
a fact renders the contract voidable 
by the insurer." 


Accepting the evidence of the defendant's actuary the Chief 


Justice Mae eee 


". .) . the evidence of Gower was admissible 


as evidence tending to show that a reasonable 
insurer would have declined the risk or 
stipulated for a higher —— had there 
been proper disclosure. ... 


Mer aY at 713, 


a Se c. 159. 
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The judgement of McDermid J., of the Alberta Supreme Court, is 
worthy of attention. As to the innocence in making non-disclosure, the 
judge admitted that the insured was an honest man and was told by four 
doctors that he was in perfect health. The judge speculated that this 
could be the reason why the questions were not answered but expected that 
the insured as a "reasonable man" should have made the full disclosures. 
Citing Jordan v. Provincial Provident Institution as authority, a 


r AZ 
nineteenth century case, he evaeevEn eee 


"It matters not that the non-disclosure 
and misrepresentation were innocent and 
there was no intention to defraud." 
It is noteworthy that the Jordan case arose in 1898 when life 
insurance contracts could be avoided for non-disclosure of latent diseases 
not within the knowledge of the insured. Moreover, the Jordan case was 


ee ee a er 


cast on its authority in the case of Arnprior v. U.S. Fidelity & Guaranty 


Byrd 3h both by Meredith, C.J.0., in the Appellate Division of Ontario 


Supreme Court and by Anglin J., in the Supreme Court of banedate © 


Commenting upon the materiality and the absence of relation of 


the facts omitted to the circumstances of the death, McDermid J., of 
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929 which rev'd. (1913), 12 D.L.R. 630. 


Deer. at 349-50. 
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the Alberta Supreme Court, in Murphy case also “nee 


"The fact that the deceased might have 


considered that the answers were not material 

does not excuse him... In my opinion it 

does not matter what the cause of the death 

was. If the deceased had died in a car 

accident or from a heart attack it does 

not effect the outcome of the law suit." 

(iii) CRITIQUE OF MURPHY DECISION 
In this case the insured believed in good faith that he was 
in perfect health. This belief was reinforced by the fact that four 
doctors had confirmed to that effect. Despite that, if there could be 
a difference of opinion in the medical experts as to the outcome of 
electrocardiograms, the layman insured should not be expected to know 
this. There was no indication in the proposal form to suggest to the 
layman insured that where the physical examination, x-rays, electro- 
cardiograms, clinical tests, etc., do not reveal any disease or symptoms 
of disease or where the insured volunteers himself to normal check-up, 
there is nevertheless a duty to disclose them. It is easier for the 
insurers in the light of their experience, to frame questions to that 
effect and to emphasize to the insuring public the importance which 
they attach to these tests. 
It seems to be the height of injustice that an insured who 

deliberately conceals or mispresents material facts should suffer the 
same consequences as an innocent insured who makes representations 


honestly and in good faith. Yet both types of insured have been sub- 


jected to repudiation of contract with no return of premiums. 
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It is strongly urged that subject to the discussion which follows 
the defence of innocent non-disclosure or misrepresentation should be 
abolished, the claim of the plaintiff in such cases be allowed and the 
argument of the insurer that a higher rate of premium would have been 
charged should not be allowed to vitiate a claim. 

Whenever the risk is greater than stated, a higher premium 
should be charged or the amount representing the difference between the 
actual premium chargeable and the premium received with interest thereon 
from the date of issue of policy until the date of death or maturity 
should be deductible from the policy proceeds. A life policy becomes 
incontestible after two years under section 241 of the Alberta Insurance 


ate which provides: 


"(1) This section does not apply to a 
misstatement of age or to disability 
insurance. 


(2) Subject to subsection (3) [dealing with 
group insurance] where a contract has been 
in effect for two years during the life 
time of the person whose life is insured, 
a failure to disclose, or a misrepresen- 
tation of, a fact required to be disclosed 
by section 240 does not, in the absence 
of fraud, render the contract voidable." 


This suggestion is based upon the legislative protection already 
extended to the insured in the above section. In essence it provides 
that in the absence of fraud, a failure to disclose or misrepresentation 
of material facts does not render the contract voidable if the contract 


has been in effect for two years. 


ESS gun 1970, c. 187. Similar provision exists in other provincial 


Tiburanhe Acts: *'s. 129(2)* RL St B.C. 1960," c. 01973" arr G1(2)° RS Ms 
1970, cf. T-40?" et 158 (2) RISLOL 19705% cs 224, 
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Under present law, if the insured, who is guilty of non-disclo- 
sure or misrepresentation, dies one day short of two years, the claim 
of the beneficiary is prejudiced, but if he dies any time after the said 
period, the beneficiary's interest is fully protected unless the insurer 
can prove fraud on the part of the insured. Why should beneficiaries 
under the two situations be differently treated when the insured in both 
cases is guilty of non-disclosure or misrepresentation and the benefi- 
ciaries equally innocent? 

Except in cases of fraud, where the facts withheld or misrepresented 
would have resulted in a higher premium if properly disclosed and the 
insured dies within two years, it is suggested that a differential 
premium be charged for the full two years and that the centract be made 
incontestible in respect of a claim by the beneficiary. This would bring 
to an end any inequality between the position of innocent beneficiaries 
according to whether the policy has been in effect for less or more than 
two years. 

Except for fraud, the insurer would perhaps be left with only one 
complete defence, namely, that it would not have accepted the risk if the 
material facts had been truthfully disclosed. This defence is reasonable 
in circumstances where the insurer can establish by industry practice that 
such risk is totally unacceptable. To meet these situations the courts 
should be prepared to determine whether the facts withheld or misrepresented 
are serious enough to entirely preclude acceptance of the risk. 

(iv) CHANGE IN INSURABILITY AND INCONTESTIBILITY 


Sections 237 and 241 of the Alberta Insurance Act, tov00 


Rak, 1970, c. 187. Provisions similar to section 237 are to be 


found in other provincial Insurance Acts: s. 128(1) R.S.B.C. 1960, 
Celestia, 157(1) Bei. 1970, ce I-40; 6, 15411) “RS. 0.97, ce 
224. For provisions corresponding to s. 241, see n. 134, supra. 
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respectively provide for coming into effect of life insurance contracts 


and the incontestibility of the contract after two years. The sections 


read: 


"237. (1) Subject to any provision to the 


prea le 


contrary in the application or 
the policy, a contract does not 
take effect unless 


(a) the policy is delivered to an 
insured, his assign or agent, 
or to a beneficiary, 


(b) payment of the first premium is 
made to the insurer or its 
authorized agent, and 


(c) no change has taken place in 
the insurability of the life 
to be insured between the time 
the application was completed 
and the time the policy was 
delivered. 


(2) Where a policy is issued on the terms 


(1) 


(2) 


applied for and is delivered to an 
agent of the insurer for unconditional 
delivery to a person referred to in 
subsection (1), clause (a), it shall 
be deemed, but not to the prejudice 

of the insured, to have been delivered 
to the insured." 


This section does not apply to a misstate- 
ment of age or to disability insurance, 


- « » where a contract has been in 
effect for two years during the life- 
time of the person whose life is insured, 
a failure to disclose, or a misrepresen- 
tation of, a fact required to be 
disclosed by section 240 does not, in 
the absence of fraud, render the 

contract voidable." 


Paragraph 237(1)(c) governs the eventuality of some serious dis- 
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ease intervening between the time the application is completed and the time 


aibay pion 
ceo bxytwles Wowmy » 69 2 Yaoi 


cae a3 im). sake, ease “1 


ae +a im hia Viieoevee as 
ade Be alia pads: an MOO) 
; ape 7 ; - yh a POE er ; 
i D> # : P / Yi ee 
hate Some oe ee 


new 


170 


the policy is delivered. The contract does not take effect in such a 
situation. The section is silent as to what would be the position where 
the insured notifies the change taking place before the delivery of the 
policy but the insurer does not require a de novo application and a 
fresh medical examination prior to delivery of the policy. It seems 
that in such a situation, the insurer would be stopped from denying 
liability because of its conduct towards the insured. This should be 
specifically provided for in the section. 

In Desser v. Occidental Life Ins, Co. of California, ™”° the 
insured was issued two policies of life insurance by the defendant. The 
first policy was issued three years prior to and the second policy a day 
after the death of the insured. The insured had, to his knowledge, 
suffered heart disease for the past five years but denied the same in 
answer to a question in the proposal form. Application for the second 
policy was made on March 11, 1967. On March 31, 1967, the insured's 
doctor, in order to frighten him into the hospital emphatically told 
him that he had severe heart disease, but he refused hospitalization. 
The insured died of coronary arteriosclerotic heart disease on April 
4, 1967, and the policy was mailed to his address on April 5. The first 
policy had become incontestible and the claim was therefore paid. The 
insurer denied liability on the second policy on account of misrepresen- 
tation of heart disease and change in the insurability of his life 
after the second application but before the delivery of the policy. 
Tritschler C.J., of the Manitoba Queen's Bench found that the answer 


given to the relevant question was knowingly false and the procf thereof 


136/1969] I.L.R. 1-290 at 783 (Man.). 
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was "well beyond a mere balance or preponderance of probabilities." 


Dismissing the act:ion of the plaintiff, he made the following ee 


"If the contract of insurance was not voidable 
it is clear beyond any doubt that a grievous 
change took place in the insurability of 

Oscar Desser's [insured's] life between 

March 11, 1967 and the time the policy was 
delivered." 

In spite of the fact that the insured had knowingly failed to 
disclose heart disease in his application for the first policy, the 
insurer did not charge fraud and contest the policy. 

(v) GOOD HEALTH 

The insured in Canada is not now required to state opinions 
about his health, and is only asked to list diseases that are within his 

: P 139 : : 
knowledge and material to the risk. At a time when insured was asked 
to state his opinion regarding his heaith, such questions concerning 
“sood or sound health" were treated by the courts liberally. Two Quebec 
cases decided in the early twentieth century will be discussed to show 
the state of the law at that particular time. 
é ; i ew : ; 

In Fernand v. Metropolitan Life Ins. Co., a policy was issued 

on the life of a 15-year old girl who, prior to the application for 


insurance, had undergone an operation on her throat, the nature of which 


was not known to her. She failed to disclose that she suffered from 


sala at 786. 


eOr a. at 787. 


= pee Aetas 5200, 8.S.A. 1970,, cs 1873 ses Bape Cs 1900," 


@.197: 8. 160 R.S.M.1970, c. I-40; 8. 157 B.S.0. 91970, 1c. 224. 
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_goitre, Questions to be asked by the Medical "Inspector" were completed 
in his writing but were not signed by the insured. The insured died ten 
months after the issue of the policy following a second operation for 
goitre. The insurer repudiated liability on account of misrepresentation. 
Archibald J., of the Supreme Court, Montreal, found that at the time of 
the contract, there was no evidence of the existence of goitre in the 
insured and that the answers as written were the answers of the insured. 
The policy could not therefore be avoided for misrepresentation. As to 


the meaning of "sound health", the learned judge made the following 


: 141 
observation: 


". . . the expression 'sound health', is a 


relative expression. No person is in sound 
health; otherwise he would live forever. I 
think the words are to be interpreted in the 
sense of absence of any disease actually at 
the time operating in a manner likely to 
seriously threaten the individual's life 

- « » I do not think that the proof discloses 
with any degree of certainty, that at the 

time of the contract of insurance, the disease 
from which the insured afterwards died was in 
any state of activity, or that the insured was, 
at the time, suffering from that disease in 
such a sense that she could not be described 
to be in good health." 


< 14 : ; 
tHevecunity 1Ligerins) iCoxtv. [Rowers the insured, in answer 


to a question whether he was suffering from gout or rheumatism, replied 
"some rheumatism years ago" since after consultation with his medical 


adviser he had doubts about the disease. The insured died of gout and 
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the appellant contended that the insured had failed to disclose the 
truth concerning his condition. The jury returned a verdict that the 
answers of the deceased were true and sincere. This finding was not 
disturbed by the Court of Queen's Bench in Appeal. Judge Carroll of 


this court, stated the following about the implication of the term "good 


Realehtsco> 


"In the absence of fraud, a statement that 

an applicant for insurance is in good health 
should be interpreted liberally, and not as 
meaning that he is entirely free from infirmity 
or disease. Although the fact that an appli- 
cant is suffering from gout is material to 

the risk to be undertaken, yet if the evidence 
gives reason to think that at the time of 

the application the gout was inactive, and its 
existence was unknown to the applicant, the 
jury will be justified in finding that the 
answers to questions were frank and complete, 
although there was no disclosure of the gout." 


In the absence of such liberal interpretation of the term "good 
health" or "sound health", the insurer could find it easier to avoid 


payment of claims on one ground or the other and retain the premiums. 


Section 243 of the Alberta Insurance Act, aie dealing with 
misstatement of age provides: 
"243.(1) This section does not apply to 


a contract of group insurance 
or of creditor's group insurance. 


2-50 Can UAbr. (2d) 2524 at 415. 
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(2) Subject to subsection (3), where 
the age of a person whose life is 
insured is misstated to the insurer, 
the insurance money provided by the 
contract shall be increased or de- 
creased to the amount that would 
have been provided for the same 
premium at the correct age. 


(3) Where a contract limits the insurable 
age, and the correct age of the person 
whose life is insured at the date of 
the application exceeds the age so 
limited, the contract is, during the 
lifetime of that person but not later 
than five years from the date the 
contract takes effect, voidable by 
the insurer within 60 days after it 
discovers the error." 


ae i ©: : : Snes 145 
Similar provision exists in other provincial Insurance Acts. 


The misstatement of age is no Longer regarded as essential from 

an underwriting point of view but is important for actuarial calcula- 
f L4G ts ¢ a P ‘ 
tions. The insurer cannot, therefore, claim relief on the ground of 
misrepresentation of age. Erroneous statement of age can only result in 
reduction or increase of sums payable on death or maturity. The rule is 
not applicable in contracts of group insurance and in cases where the 
applicant's age exceeds the maximum insurable age. 
? 147 " 

In Standard Trusts Co. v. Can. Life Ass. Co. when proof of 

death was filed, it transpired that the insured had misstated his age, 


the correct disclosure of which would have warranted a higher premium. 


os. 126 hiS.8.Ge 1950, c. 1975's. 163 RsS.Me O70; ice 405 es. 150 


R.S.0. 1970; c. 224. 
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14754920} 1 W.W.R. 516, 15 Alta. L.R. 546, 51 D.L.R. 275, reversing in 


part [1919] 3 W.W.R. 387, 48 D.L.R. 685 (C.A.). Abridged, 17 Can. 
Bune) (20d). 417,8t 71% 
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The policy was for $50,000 and consequently the sum insured was reduced 
to $47,500 but the claim was allowed. 
The interest of an insured is protected in case of misstatement 


of age whether intentional or unintentional, 
(e) OTHER CASES 


(i) REFUSAL OF INSURANCE BY OTHER COMPANIES 

The refusal by insurance companies to insure the life of an 
applicant is regarded as a material fact by the underwriters. If the 
applicant fails to so disclose, the insurers may endeavour to avoid the 
policy. It is submitted that refusal by other insurance companies to 
insure the applicant's life should only be regarded as material when the 
rejection of the risk was based on legitimate underwriting considerations. 
If the insurer refuses merely on the ground that it already holds a 
number of policies on the life of the insured who is declared by Medical 
Examiners of the insurers as a "first class life", as was the position 
in the English case of London Assurance v. epetigee the refusal should 
not be treated as a rejection of the risk and should not be regarded as 
material. 

In Compagnie D'Assurance ''La Sauvegarde'! v. COP Ne a Nova 

Scotia case, the applicant failéd to disclose that he had applied for 
insurance to and been refused by three companies. The policy contained 
a clause that in the absence of fraud, statements by the insured were to 


be treated as representations and not warranties. The insured was refused 


148 (1879), 41 L.T. 225. 


149 (1923) 29 R.L.N.S. 314. 
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insurance four times but told the Medical Examiner of the Company that 

he was only refused once. This constituted diminution of the appreciation 
of the risk and the policy was avoided for false declaration. It was 

not made clear what were the circumstances which led to the rejection 

of four applications. 

The application can only be considered as having been rejected 
if it was acted upon. Where the application was not considered by the 
insurance company at all, there can be no rejection. In Kiernan v. 
Metropolitan Life Ins. Co.,~°° decided by the Supreme Court of Canada, 
the applicant was asked to state whether he had ever applied for insur- 
ance without ever receiving it, to which he answered in the negative. 
In fact, the insured, a physician, had earlier applied to one insurance 
company at a time when he was suffering from hoarseness. The company's 
Medical Examiner, who was a personal friend of the applicant, told him 
not to appear for examination until the condition had vanished. No 
further action was taken on the application. In a proposal form to 
another insurance company, the insured denied rejection. The insured 
later died of throat cancer and the insurer denied liability. The 
majority of the Supreme Court did not discuss the issue of rejection of 
the earlier application but found that the contract was voidable on other 
grounds. Mignault and Rinfret JJ., in their dissenting judgements 
expressed the view that the failure on the part of the insured to dis- 


: ; ; , era 
close the earlier negotiations did not constitute a misrepresentation. 


150) 1925] $.C.R. 600, [1925] 4 D.L.R. 439. 
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The dissenting opinion concerning the earlier negotiations 
appears to be reasonable inasmuch as there was no consideration of the 
application from the underwriting or actuarial point of view and the 
insurer cannot be said to have been prejudiced thereby. In cases where 
there has been rejection but the life can still be accepted as a risk 
with a higher rate of premium, any non-disclosure or misrepresentation 
of earlier rejection should not be allowed to affect a claim under the 
policy. Instead, the difference between the two rates of premium, as 
discussed earlier, should be deducted from the sum payable. 

Apart from the above facts, family medical history is also 
considered as an important circumstance, especially in cases where the 
insured dies of hereditary ieee s 

(ii) BURDEN OF PROOF 

The onus of proving non-disclosure or misrepresentation and 
its materiality is on the insurer. In life insurance, the insurer must 
establish that the facts omitted or misrepresented were within the know- 
ledge of the applicant or insured and were material to the acceptance 
of the risk. Materiality is a question of fact in each case. The test 
of materiality was laid down by Lord Salveson of the Judicial Committee 
of the Privy Council in the leading case of Mutual Life Ins. Co. v. Ont. 
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misrepresented had been truly disclosed, 

they would, on a fair consideration of 

the evidence, have influenced a reasonable 

insurer to decline the risk or to have sti- 

pulated for a higher premium." 

Henwood v. Prudential Ins, Cuese recently decided by the 
Supreme Court of Canada, has appeared to lessen the burden of proof on 
the insurer inasmuch as it can prove materiality by calling its own 
officials and adducing evidence as to its own practice. The onus of 
proving that the practice was unreasonable, or that other insurers follow 
a different practice has, apparently, been shifted by the Supreme Court 
to the plaintiff. This is comparatively a heavy burden to discharge. 
It is easy for the individual insurer to ascertain the practice of other 
insurers because of their frequent communication amongst themselves and 
accessibility to the underwriting statistics. Conversely a layman insured 
or a beneficiary lacks the means to prove reasonable insurance practice. 
In the Henwood case, the insured, in answer to direct questions, 

had failed to dislose a medical consultation with a psychiatrist and the 
nervous disorders with which she suffered for over a year. The insured 
was a frail young woman of 20 years at the time of application for 
insurance and two years before the issuance of policy she had romantic 
problems due to breaking off her engagement following religious dif- 
ferences with her fiancé. This caused her a mild nervous condition and 
later resulted in consultation with a psychiatrist. She had, however, 
fully recovered from the nervous disorders before applying for insurance 
coverage.. The insured, while travelling in a car as a passenger, died 


19911967] S.C.R. 720, 64 D.L.R. (2d) 715, affirming [1965] I.L.R. 1-154. 
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in a traffic accident. Although the circumstances of the death had no 
connection whatever with the non-disclosure or misrepresentation, the 
insurer contended that disclosure of nervous disorders might have led 

to the rejection of the risk or stipulation of higher premium. The trial 


judge found that the plaintiff could not contradict the testimony of the 


insurer's senior officials regarding the materiality of the facts in 


question. On appeal to the Supreme Court of Canada which found for the 


anak © : ; § 
insurer, Ritchie J., made the following comments: ib 


Ff s tha Bs . a ia © 
© Mi enponulSrepresenlLation, PS s.n01 necessarily 


‘material to the insurance’ simply because it 
has been elicited in answer to a question 
devised by the insurance company but in a case 
where senior officials of the company testify 
that untrue answers given by an insured would 
have effected the rate and the risk, there is, 
in my opinion, evidence that these answers bore 
a direct relation to the acceptance of the risk 
by the insurer." 


As to the materiality of facts to the insurer and absence of 
evidence on the part of the plaintiff showing unreasonableness of 


insurer's practice or its inconsistency with the practice of other insurers, 


Eitchie J.., Sere ta 


"Tf the matters here concealed had been 

truly disclosed they would undoubtedly 

have influenced the respondent company 

in stipulating for a higher premium and 

as there is no evidence to suggest that 

this was unreasonable or that other insurance 
companies would have followed a different 
course, .. . it has been affirmatively shown 
that untrue answers respecting the medical 
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15654, at 726 


15754. at 727-28. 


Hier be | 
ati Ulett dite RI 


1w ewenta hi “34 t 


_ i 
Lotsa at tens Lane: net. — | 7 
— ca eas a 7 =r gis - . ose | 
sity to hb oie ee ie . 
. t mii ; she a 


at ined a0 te (oUsbmaaes ads snibonger ints satan wae 


eit ti lied sanity abana Yo 2x09 aewmg® add oF Langqe 20 re; 
| "  armanon gabe oi shaw «< claus same |g 


on diet didnot 
avd 

140 & 
bot svar Sigh ote 


is) 
‘ 
avy 


YLiTadeooen ine st noldadnmenaqevale & ey weber! 
if neunpes! ulqute ‘sgmezonal od7 09 lot wedant' 
woierens s°09. towns ak badtotis meed upd 1) 9 ead © 
damn. 4 Ao del yom ahnedwenh eda yd beatveb : 7 
vilrees * vamemae at? To atatall le votve sxdw yoo 
- Fila Ween) an ed aevkg eurwern auxin Jedd 
ee eee ee eto beste la yet + oem 
Sa swage vonfo Jad? coaebhve ~ioieiqo yo at 
dake wity Te aauarqegon edi ny aokmivs-tonstd & i) 2 
seecoee 002 ; me 
;ooqy S&S 


 sktteuts Die sete af ao egon? fo yatiatvesas wis'07 4A 
to sxesuldancens tw galwmis Masately od) to ang sd3 no .sanelitve 
.ayerwert pode bo saftser@ off ditiw qoaasetagoont #3f zo ootvonag ot aewwebtk 


advisers consulted by the insured were 
material to the risk. This is enough to 
avoid the policy." 


The dissenting opinion of Spence J., merits attention. That 
learned judge points out that the testimony of company's officials as to 
the materiality of non-disclosure was based on the practice of the respon- 


dent alone and that the officials expressed ignorance about the practice 


c 


ae : ; i 
of other insurers. This led him to make the following observations: 


", . . the evidence given by Dr. Roadhouse and 


by Miss Degnan [Company's officials] cannot be 
accepted as a discharge of the onus upon the 

insurer to prove that if the facts had been 

truly represented they would have caused a 
reasonable insurer to decline the risk or required a 
higher premium... these two witnesses not only 
testified as to the policy of their own company but 
testified that they had no knowledge of the policies 
of other insurers. This, therefore, would require 
the court to hold that the respondent in reciting 
its policy automatically recites the policy of 

a reasonable insurer.” 


As to the opinion of Ritchie J., it is respectfully submitted 
that the acceptance of the testimony of one insurer's officials without 
requiring them to prove that their practice was consistent with other 
reasonable insurers would lead to the replacement of the “reasonable 
insurer" test of materiality as laid down in Mutual Life Ins. Co. v. 
Ontario Metal Products, supra, by a test of "particular insurer". The 
burden of proof as discussed earlier is unduly shifted to the plaintiff. 


, 1 - 
It has been suggested by the Editor, Canadian Abridgment _ that the 


eoerd. at 737-38. 
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Henwood case "does not deny the validity of this test [reasonable 
insurer's test] but leaves it open to the insurer to establish what a 


‘reasonable insurer' would do by reference to its own practices, it 


should be noted that the respondent did not establish that a "ry easonable 


: i : a 
insurer" would have acted in the Same manner as he did. There must be 


a positive proof adduced by a particular insurer of the practice of a 


"reasonable insurer" 


before there can be a sufficient discharge of the 
onus that devolves upon him. Moreover, the courts should examine the 
reasonableness or otherwise of the practice. 


: 160 
The Editor also makes the following statement: 


"Later cases have concentrated on the 'reasonable 

insurer' as defined by industry practice, and it 

has usually been thought desirable to have the 

opinion of industry representatives not employed 

by the insurer involved in the litigation." 

it is not evident from the cases reported in the Abridgement 

under the heading "Materiality" whether the opinion of industry repre- 
sentatives as mentioned above has been solicited and accepted. Such a 
change in judicial outlook would certainly be for the better, but it 


would not alleviate the problem completely so long as materiality is 


assessed strictly from the insurer's point of view. 
C. AUTOMOBILE INSURANCE 


1. NON-DISCLOSURE 


Section 287 of the Alberta Insurance Act, 1970,7°" which deals 
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with misrepresentation and non-disclosure in automobile insurance provides: 


"(1) Where, 
(a) an applicant for a contract, 

(i) gives false particulars of the 
described automobile to be 
insured to the prejudice of the 
insurer, or 

(ii) knowingly misrepresents or 
fails to disclose in the 
application any fact required 
to be stated therein, 


or 


(b) the insured contravenes a term of the 
contract or commits a fraud, or 


(c) the insured wilfully makes a false 
statement in respect of a claim under 
the contract, 

a claim by the insured is invalid and the 

right of the insured to recover indemnity 
is forfeited." 

Other provinces have promulgated similar legislation. 

The cases dealing with non-disclosure and misrepresentation will 
be discussed separately. Certain cases will, however, be grouped under 
a general heading because either non-disclosure was held to amount to 
misrepresentation or the courts did not draw a clear distinction between 

: $ GS ; 
the two. An attempt has been made in the first chapter to briefly 


show how far the statutory provision protects the interest of the insuring 


public and innocent third party victims. A detailed discussion of the 
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case law and critical analysis will be presented in this chapter. C 


teh) 
ion) 
iL 


law on non-disclosure will be taken up first. 
The driving record of the insured is regarded as a circumstance 
material to the acceptance of the risk and specific questions are asked 
as to the previous motor vehicle accidents, claims made by and against 
the insured, driving convictions, cancellation or suspension of licences, 


we & 


permits, registration certificates and fines. 
(a) PREVIOUS ACCIDENTS 


If an applicant for automobile insurance "knowingly" fails to 
disclose his driving record it invalidates his right of recovery under 
the policy. Where however an insurer, after becoming aware of insured's 
non-disclosure, does not repudiate the policy, the insured may have a 
cause of action based on acquiescence if he takes up that position in 
his pleadings. In Silcock v. Co-op Fire & Casualty Co., 1°" the insured 
failed to disclose that he had been involved in an accident while dri- 
ving a government dump truck. The insured was involved in another 
accident following issuance of the policy. The insurer then learned 
about the previous accident and verbally informed the insured, through 
his employee, that the policy was invalid. Notice of cancellation of 
contract together with return of premium in full was made six weeks 
after the date of accident although the insurer had received an abstract 
of the driving record of the insured. The jury found that the insured 
had failed to disclose a material fact but held that the insurer had 


acquiesced in the insured's dishonesty to the prejudice of the insured. 


Sty Moven. 469, 11969] T,1,k. 1-283 (B.C.8.C.) 
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On appeal to Supreme Court of British Columbia, Wooton J., 


; } 165 
commenting on the conduct of the insurer said: 65 


"The acquiescence of the defendant, if any, 
may give the plaintiff a cause of action, 
but he did not plead that and cannot set up 
a claim by way of reply." 


As to the cancellation notice and invalidity of the claim, the 


2 
learned judge een ane ea 


"There was no obligation upon the defendant 

to give notification that it cancelled the 
policy. It could have done that but relied 
instead on the Insurance Act, sec. 225 [dealing 
with knowledgable misrepresentation or non- 
disclosure], to make the claim to indemnity by 
the plaintiff invalid." 

The appeal of the plaintiff was, therefore, dismissed on the 
ground that his right of indemity was forfeited by the statute at the 
time when he had made misrepresentation or failed to disclose material 
facts in the application. The insurer's failure to repudiate the con- 
tract after it had become aware of non-disclosure or misrepresentation 
did not help the insured. 

Although the applicant must truly state facts in response to 
direct questions in the proposal form put by the insurer, when the 
latter has obtained an abstract of the driving record of the former, the 


insurer should be estopped from pleading non-disclosure or misrepresent- 


ation. Insurance companies should not accept the nremium and utilize it to 
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their advantage only to assert that the claim is invalid after a2 loss. 

It has been seen that a misrepresentation or failure to disclose 
material facts made "knowingly" will render a claim for indemnity invalid. 
If, hawever, the non-disclosure results due to the fact that the appli- 
cant was misled by the agent who had apparent authority to bind the com- 
pany, the insurer would be liable. In Compagnie Equitable 7. Gagne, 
the applicant truthfully represented to the agent of the insurer, who 
had apparent authority to bind the company, that he was involved in two 
accidents in one of which he had paid the damages of $65 out of his own 
pocket and in the other no damage to the person or property of third 
party was involved. The defendant's agent told the applicant that he 
did not have to reveal the two accidents for the reasons explained to 
him. Following an accident, the insurer brought an action for declara- 
tion that the automobile policy issued by it was void for misrepresen- 
tation. The action was dismissed and the insurance company appealed 
to the Quebec Court of Appeal. Choquette J., adopted the opinion of 
Mr. Justice Hyde in Great-West Life Assurance Co. v. Raise which 


has been reported [pp. 349-50 Que. Q.B.] in these words: 


", . . the insurer's agent was his duly 


authorized representative for the purpose 
of soliciting and receiving applications 
for insurance and as the insurer had not 
taken the precaution of indicating in the 
form that the agent had not authority to 
interpret or advise in connection with 

the question asked therein, the agent's 
action in doing so was within his apparent 
authority and the applicant was entitled to 


a ice) 56 DLR. (2d) 56 (Que, ClA.). 


16851959] Hue. Q.B. 349, {1956~-60] I.L.R. 646. 
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assume that he could rely upon his assis- 
tance. The insurer is bound by the act of 
its agent within the scope of his apparent 
authority and cannot complain of the answer 
given." 
After citing a number of authorities as to the effect of explana- 
tions given by insurer's agents, the learned judge quoted McGillivray 


169 
on Insurance Law: 


"Tf the agent has authority to negotiate and 
settle the terms of the proposal, he must by 
necessary implication, have some authority to 
explain the matter to the applicant." 

The decision makes it clear that where the applicant is misled 
by the insurer's agent having ostensible authority, as to the require- 
ments of insurance company and relies upon the agent's explanation, the 
instrer cannot avoid coverage on grounds of non-disclosure or misrepre- 
sentation. The case must, however, be distinguished where concealment 
or misrepresentation has resulted due to the complicity of the agent 
and the insured. In Abbi v. Klippert and State Farm Fire and Casualty 

er ; ’ 7 ; Ry - ite 
CO%5 which will be discussed in detail under the heading “Misrepre- 
sentation", the agent had told the applicant to report one accident 
instead of two to enable him to obtain insurance and the applicant 
acted accordingly. The claim of the insured was invalid but be succeeded 


on other eroundes 


169 


1 McGillivray on Insurance S. 990 at 483-4 (5th ed.). 


ES W.W.R. 426, [1969] I.L.R. 1-286 (Alta. S.C.). 
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(b) SUSPENSION OF DRIVING LICENSES 


An insured is required to disclose in his application for auto- 


mobile insurance suspension or cancellation of licenses as discussed in 


a 


the first chapter. The duty of disclosure, however, is not restricted 
to original applications for insurance. The insured is required to 
communicate, at the time of renewal of insurance, any cancellation or 
suspension which has taken place before the renewal. In Turgeon v. Atlas 


Pe 9 i: 


Ass. Co. a Quebec case, the insured was issued a policy of automobile 
insurance on the strength of an application containing the declaratior 
that his driver's permit had not been suspended during the preceding 
three years. Before the renewal of the policy, insured's driving license 
was suspended for impaired driving but he failed to disclose this to the 
insurer until after the accident giving rise to the claim. The renewal 
signed by him provided that the insured reaffirmed as of the day of 
renewal the representations contained in the original application. The 
insurer refused to pay an injured third party victim on the ground that 
omission constituted an important and pertinent material fact of a nature 
as to diminish the appreciation of the risk. 

The Superior Ccurt awarded judgement in favour of the insured by 
declaring that the policy and certificate of renewal were in force on 
the day of the accident. This was reversed by a majority judgement of 


the Court of Appeal. An appeal to the Supreme Court of Canada 


ei cee notes 209-212, chapter one. 


£73396) S.C.R. 286, [1969] I.L.R. 1-259 (sub. nom. Turgeon v. Fortin). 
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was dismissed. The headnote Peed cues 


"Per Fauteux, Martland ard Judson sled eet 

'By accepting the renewal without 

revealing that his permit had been sus~ 
pended, the defendant Fortin misled the 
respondent company .. . The company must 
not suffer the consequences of the defen- 
dant's failure to read the policy which he 
signed and the certificate of renewal which 
he accepted, and his good or bad faith is of 
nosimper tance: lection. ." 


The dissenting opinion of Hall and Pigeon JJ., is worthy of 


1 
attention: 75 


"In the application signed by the insured, 
there is nothing which is likely to inform 

the insured that he must disclose a suspension 
occurring subsequently. Furthermore, there 

is nothing susceptible to take away the 
impression arising from the rider printed 

on the policy as well as from the marginal 
notes, that the insured was not obliged 

to disclose suspension of his permit." 

The Supreme Court of Canada, in a majority judgement, dismissed 
the appeal of the insured on the ground that the company must not suffer 
the consequences of plaintiff's failure to read the policy and the 
certificate which he signed. Since the non-disclosure had resulted in 
the diminution of the appreciation of the risk, insured's good faith or 
bad faith was of no consequence. The result is undesirable in that the 


third party victims were unable to recover from the insurer. 


If this case had arisen in the Provinces of Alberta, British 


A NAN TNE PE EIS 
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Columbia, Manitoba or Ontario, it appears that the insurer could not 
avoid the claim because the insured in automobile insurance in these Pro~ 
vinces is only under a statutory duty "to disclose in the application any 
fact required to be stated cievda pane This may imply that where the 
insurer does not require a de novo application, there is no statutory 
duty to disclose suspension or cancellation of driving license. This 
should be made clear by legislation. 

It is submitted that the insurer should require a de novo appli- 
cation from the insured if he wants the disclosure of intervening suspen~ 
sion or cancellation of driving licenses. In Quebec however, the insurer 
should make it prominently clear in the application form that certain 
facts occurring after the grant of insurance should be communicated on 


renewal. 
(c) CANCELLATION OF PREVIOUS INSURANCE 


Cancellation of previous insurance by other insurers, of a 


similar class as applied for, is regarded as a material circumstance 


because its truthful disclosure may lead the insurance company to investi~- 


gate the reasons responsible for cancellation. Courts have, however, 
taken a strict view of the term "cancellation" requiring a unilateral 
action by the insurer or insured. Where the insurance company asks its 
agent to obtain the policy for cancellation and the insured willingly 
returns the same it does not constitute cancellation in the strict sense 


of the term. The insurer or insured must exercise the statutory right 


SE Pe uranne Acts: s. 2874{1)(a) (ii) B.S.A. 1970, cy. 187. For text of 


the section, see note 161, supra; s. 225(1) R.S.B.C. 1960, c. aoT 
s. 236(1), R.S.M. 1970, c. 1-40; s. 204, R.S.0. 1970, c. 22a 
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giving or demanding a stipulated period of notice to effect cancellation, 
In Offstein v. Sweet, Halifax Tpke Benpenn an Ontario case, the 
insurer alleged that the insured had failed to disclose the cancellation 
or refusal of previous insurance whereas the plaintiff believed that he 
had not actually been refused a policy nor that any policy in his favour 
had been cancelled. The plaintiff had placed insurance with another 
company which later asked its agent to obtain the policy from the insured 
as it did not consider the risk desirable. This was not explained to 
the plaintiff but the policy was returned by him. The plaintiff while 
applying for auto insurance through the defendant's agent explained this 
to the agent. The latter wrote "No" to the question: “Has any insurer 
cancelled, declined or refused to renew or issue automobile insurance 
to the applicant?" The application did not require anything more than 
a simple answer "No" and this answer was given by the applicant. The 
insurer denied indemnity to the collision victims and was added as third 
party by the insured. Urquhart J., determining the purport of the word 


"cancellation", ee es 


"Cancellation . . . implies unilateral and 

not mutual action. Mutual action by Bryson 
{the agent] and Sweet [the insured], such as 

is described by the evidence, is not cancel- 
lation .. . what amounts to cancellation being 
a conclusion of law--a layman, . . . could not 
be expected to supply the answer." 


The Ontario High Court of Justice found that the insured was 


177 3 948] O.W.N. 22, 14 I.L.R. 239, reported under the name of Offstein 
v. Sweet. 


eer at 26-27. 
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entitled to be indemnified against judgement which might be obtained by 
the plaintiff against him. Apart from the construction of the word 
"cancellation", this finding was also reached on the ground that the 
insured had been lulled into a false sense of security by the issuance 
of a policy and insurer's failure to make investigations and repudiate 
the contract. The contra proferentem rule of construction was applied 
against the insurer, thus preventing it from avoiding liability. This 
rule of construction is a useful tool which may allow the courts to give 
the insured a reasonable degree of contractual security. 

An opportunity will be now taken to discuss the case of Ellis 
v. London-Canada Ins. ce wide. which was decided by Supreme Court of Canada 
on somewhat similar facts as Offstein v. Sweet, supra, but with different 
results. In the Ellis case, the insured, to the knowledge of insurer's 
agent, had untruthfully represented that he was never denied any coverage 
for automobile insurance and had no license suspensions. After the 
issuance of the policy, the insurer instructed its agent to procure the 
policy for cancellation as the risk was not desirable. No written notice 
of cancellation was given to the insured. The agent wrote a letter to 
the insured requesting immediate surrender of the policy without assign- 
ing any reason therefor which request the latter complied with promptly 
without requiring the defendant to serve fifteen days statutory notice 


for unilateral ance dliscleshohne “1 The insured received the refund of 


17974954] 1 D.L.R. 785 (S.C.C.). 


Boe eatutory condition #8 under s. 205, Ontario Insurance Act, R.S.0O. 


1970. c. 224 provides: 
(1) This contract may be terminated, | 
(a) by the insurer giving to the insured fifteen days' notice of 

[Continued on next page. ] 
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premium and realized the proceeds of the cheque before the date of the 
accident, the subject of litigation. Following insured's involvement in 
a serious accident giving rise to a third party claim, an action was 
brought against the insurer to recover the judgement obtained against 
the insured. The insured was successful at trial but the appeal was 
decided against him, as discussed in detail Uapawe On further appeal, 
the Supreme Court of Canada found for the insurer on the ground that the 
statutory notice of fifteen days is only required in case of unilateral 
action whereas here the cancellation was effected through mutual agree- 
ment and before the date of accident. The results were unfortunate 
because the third party victims failed to recover the judgement from the 
insurer. 


In Offstein v. Sweet, Halifax, 


—— ress 


19) 


supra, the Ontario High Court of 
Justice had found that the surrender as a result of mutual agreement did 
not result in cancellation whereas the findings of Supreme Court of 
Canada in the Ellis case are to the effect that the cancellation took 
place by mutual agreement. If the court had held in the Ellis case 
that the insurer was under a statutory obligation to serve fifteen 
days' notice, the accident giving rise to the claim would have been 
covered and the interest of third parties protected. 

It is submitted that either there should be a prominent state- 


ment in the policy declaring the statutory rights of the insured or in 


the absence of such instructive material in the policy or proposal form, 


en ee cr TT LT LL 


{Continued from previous page. ] 
termination by registered mail or five days' written notice 
of termination personally delivered; 
(b) by the insured at any time on request. 


ee note 276 post. 
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the statutory obligations deyolying upon the insurer must be strictly 
enforced for the protection of the interest of the insured and third 
parties. The fifteen days' notice period should apply to all termination 


of coverage, whether effected unilaterally or by mutual consent. 
(d) CONCURRENT INSURANCE 


The existence of additional concurrent insurance covering the 
same property, peril and interest must be disclosed to enable the insurers 
to determine their proportionate. liability in the event of loss. The 
insured, however, cannot be allowed to recover in full on all the policies. 
In Ontario, prior to 1937, a concurrent insurance had the effect of 
avoiding liability under either of the policies. Statutory condition 

j 182 ; 

6(1) (e) of the Ontario Insurance Act, then provided: 
"(1) Unless otherwise specifically stated in 
the policy, or endorsed thereon, the 
insurer shall not be liable; 

(e) if at the time a loss, damage or 
accident occurs there is any other 
insurance, of the same interest, 
whether valid or not, covering 
said loss or damage, or any portion 
thereof, which would have been in 


force if this insurance had not 
been effected." 


The case of Autobus & Taxi Ltd. v. The Homestead Fire Ins. Co. 
of peleivuse was decided under the above statutory condition and the 


insured was unable to recover under either of the policies because of 


e850) 19275 ci 222, 8. 175: 


18351933] O.W.N. 346, affirming with variation 41 0.W.N. 311 (C.A.). 
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non-disclosure of existing insurance, The plaintiff had purchased a 
bus coach under conditional sales contract which was assigned to 
Acceptance Corporation for advances made. The bus was at first insured 
with Globe & Rutgers and subsequently with Homestead in favour of plain- 
tiff. Secondary insurance was necessitated because of refinancing of 
the original purchase and the Acceptance Corporation had made arrange- 
ments with Homestead to issue master policies and also specific policies. 
The bus was destroyed by fire and the action against Globe was dismissed. 
an 184 

Held by Masten J.A., of the Ontario Court of Appeal: 

"No liability of the defendant, The Homestead 

Company, arose under the specific policy issued 

by it, such liability being voided by statutory 

condition 6(e) owing to the concurrent insurance 

in the Globe & Rutgers Company." 

The results were that the insured was not able to recover from 
either insurer. The position has since changed and the insurer is now 
liable for a rateable proportion of the loss. Subsection 224(4) of the 

185 : 
Ontario Insurance Act provides: 

"Where indemnity is provided to the insured 
under two or more contracts and one or more 

of them are excess insurance, the insurers shall, 
as between themselves, contribute to the payment 
of expenses, costs and reimbursement for which 
provision is made in section 212 in accordance 


with their respective liabilities for damages 
awarded against the insured." 


etd : ; 18 
Other provinces have enacted similar legislation. : 


aed at 350. 


1852 5.0. 1970, c. 224. 


a Taentaned Actes: Ss. 3202). 8.8 .As 1970, cs 16/ ie. 256) Rial e ec. 


L960; .c. 197; s. 256(4) R.S.M.. 1970, c. 1-40. 
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The secondary insurance in the above case was not an attempt on 
the part of the insured to deceive either insurer but was necessitated 
as a result of refinancing of the purchase. Since the finance company 
had made arrangements with the second company, the purchaser had to take 
another insurance and while taking the second policy he did not know 
that he was required to disclose the first one. 

The problem stems from the fact that materiality is judged from 
the insurer's point of view, and although the insured may be in posses~ 
sion of the facts, he does not know their significance from the insurer's 
point of view. The insured in the above case perhaps did not know that 
he was required to disclose the first insurance. Subsection 286(5) of the 

; 187 d ; : , 

Alberta Insurance Act, 1970, requires the insurer to print in a con- 

? ores : 188 : F 
Spicuous manner the provisions of subsection 287(1) on every application 
form for automobile insurance and policy therefor. These sections read: 

"286.(5) Upon every application form and 
policy, there shall be printed 
or stamped in conspicuous type a 
copy of section 287, subsection (1). 
287.(1) Where, 
(a) an applicant for a contract, 

(i) gives false particulars of 
the described automobile to 
be insured, to the prejudice 
of insurer, or 

(ii) knowingly misrepresents 


or fails to disclose in 
the application any fact 


a HSS UA dosUy Cc. 187. 
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required to be stated 
therein, 


» « « 2 Claim by the insured is 
invalid and the right of the 


insured to recover indemnity 
iseforfeitedt!! 


2 ° « e . rat — e e ) 189 
Legislation similar to subsection 286(5) exists in other provinces. 


The Legislature of Alberta, by enacting subsection 223(1), requires 
that statutory conditions dealing with the duty of disclosure in fire 
insurance be printed on every policy. The conditions are, however, not 
required to be published on the application forms. The applicant for 
insurance cannot therefore know about them until after the policy is 
issued. 

Similar provisions exist in other provincial Insurance Mebane 

Subsection 286(5) of the Alberta Insurance Act, 1970, dealing with 
automobile insurance is therefore to be preferred inasmuch as it requires 
that the section regulating the duty of disclosure be printed on every 
application form and policy. Insurance companies should be penalized 
for failing to do this. It is submitted that this requirement should 
alse be extended to fire and life insurance application forms. 

Apart from the above anomalies, it appears that no attempt has 
so far been made either by the legislatures or by the insurers to point 
out to the insuring public what facts are material, disclosure of which 


is essential at the time of original application for insurance or upon 


See unenee Aorta: 5. 2106) R.S.B.C. 1960, ce 197s S&S.) 25515) RSM, 
19703)cO0, 0-40, 665, 203(5) VRES.08°19702%c.. 224, 

ees. OSC) RoG.B.G. 1960.4, 1973 8. 1L42(1) -R.S.Me 19705 ce leat; 

Bee tee (o)0R.5.0. 1970, c. 224, 
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renewal. 
2s MIS REPRESENTATION 


Where an applicant "knowingly" misrepresents any fact required 
to be stated in the application, such a misrepresentation may effect 
his right of recovery under the policy. A motor vehicle collision 
victim is protected from the effect of such a misrepresentation unless 
the misrepresentation has resulted in the issuance of a liability policy 
to a person other than the real owner of the vehicle. Cases dealing 
with the effect of misrepresentation on the applicant and the victims 


will now be discussed. 
(a) EFFECT ON APPLICANT 


In Sleigh v. aan he the plaintiff, in an application 
completed by the agent and signed by her without reading it, misrepre~- 
sented the ownership of the vehicle and her occupation. In fact, her 
son was the real owner of the car at all material times but the car 
was registered in her name. The plaintiff's son while driving the car 
was involved in an accident. Following a claim by the insured, insurer 
denied liability and forwarded a cheque for the full amount of premium 
to the insured. The action by the plaintiff was dismissed by the trial 
court. On appeal to the Ontario Court of Appeal, it was held by 


Kellock 2 Ca hac 


19151943] O.WeN. 


N. 465, 10 I.L.R. 287, [1943] 4 D.L.R. 433, affirming 
[1943] O.W.N. 292, 10 I.L.R 
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iF 
- + . that no person other than the owner 


May register under the Act [Highway Traffic 
Act, s. 3(1)] and the statement in the 
application that the appellant was the 
registered owner was not true in the sense 
that the appellant, as the person entitled 
to register, had obtained registration," 


As to the effect of misrepresentation and whether they were made 


"knowingly", the learned judge remarked +??? 


"If Magee was the agent of the appellant 
in filling the application, as I think he 
was, the answers are her answers and she 
knew, as she admits, that they were not 
correct ... 1 think ‘knowingly’ in the 
statute is used in the sense that the 
applicant is in possession of information 
that what is in fact stated in the appli- 
cation is untrue or does not disclose the 
truth?” 


The case stands as authority for the proposition that where a 
person signs an application form which contains untrue statements he 
makes a misrepresentation within the meaning of statutory condition 1 
although the application has net been completed by him or read over to 


him before he signs. His signature is a corroboration of the authen- 


ticity of the statement made therein. 


(b) MISREPRESENTATION AS TO OWNERSHIP 


Section 287 of the Alberta Insurance Act, 1970,1°" and similar 


LoS d ; ; : : 
provision in other provinces provide that knowing misrepresentation 
eee ee ea ere et eer 
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aie GE a 1970, c. 187. For text of the section see note 188, supra. 
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of facts required to be stated in the application for automobile insurance 
renders a claim by the insured invalid. This may imply that the interest 
of third party accident victims is protected despite the non-disclosure 

or misrepresentation made "knowingly" by the insured. An attempt will 
now be made to analyze how far the statutory provisions and the efforts 

of the judiciary have protected the interest of innocent third party 

motor vehicle collision victims. 


The user of a motor vehicle, under section 3 of the Fatal 


, A962 . P 
Accidents Act, 1970, is liable to action for damages in respect of 


the death of a person caused by his wrongful act, neglect or default 
while operating the motor vehicle. This legal liability imposed on the 
user of a motor vehicle is covered by the issue of an owner's policy 


x aah Pan 197 ; ; 
under section 290 of the Alberta Insurance Act, 1970, which provides: 


"290.(1) Every contract evidenced by an 
owner's policy insures the person 
named therein and every other 
person who with his consent per- 
sonally drives an automobile owned 
by the insured named in the con- 
tract and within the description 
or definition thereof in the con- 
tract against liability imposed 
by law upon the insured named in 
the contract or that other person 
for loss or damage, 


(a) arising from the ownership, use 
or operation of any such auto- 
mobile, and 


eagnigcha 1970, c. 138. Other provinces have promulgated similar legis- 


lation. See Fatal Accidents Acts: s. 3(1) R.S.M. 1970, c. F-50; 
a. 2 Res eOenlO70, ac. clo4s 


OV 


R.S.A. 1970, c. 187. Similar provision exists in other provincial 
insurance Acte: s, 232(1) R.S.B.C. 1960, c. 197; s.. 239(1) R.S.M. 
Popo cee a0. se. 207 (1) oR.6.0, 1970, ‘ec. 224, 
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(b) resulting from bodily injury to or 
the death of any person, and damage 
to property." 

This section makes it clear that the policy issued in owner's 
form covers the person named therein and every other person who with his 
consent personally drives the automobile. A problem arises where the 
true owner, for one reason or another, does not arrange insurance in 
his own name but enters into a sham transaction with another, who, for 
the convenience of the true owner, becomes a supposed owner. Application 
for automobile insurance is then made by the supposed owner who falsely 
represents himself to be the true owner. The supposed owner has neither 
the true ownership nor control over the use of vehicle and cannot give 
or withhold permission as to the use of vehicle by the true owner or 
any other person. Moreover, he has no insurable interest in the motor 
vehicle. In virtue of section 290 of the Alberta Insurance Act, ig7oe"° 
the automobile policy issued to the supposed owner is not an owner's 
policy and therefore does not provide coverage either to him or to the 
true owner. It does not provide coverage to the true owner egainst legal 
liability because the true owner is not a named insured and cannot be 
said to be driving the motor vehicle with the permission of the supposed 
owner as named insured. It does not cover the supposed owner because he 
has no insurable interest. Whether the right of innocent third party 
collision victims is protected or not in such an eventuality will be 
analyzed in the light of statutory protection afforded to the third 


parties and the judicial precedents in that area. 


Section 306 of the Alberta Insurance Act, 1970, deals with the 


shes POP Ces Oss 


&s a 


i. 


a0 08) erojet * ‘ati 0 2 | 
oe ; 


agian & bon soe Ty 


‘ eee oats 

a'saneo nt Bounek ues ads 3 iP dats " " ne ent 
a ‘ Lo : 
aid dtiw ory nagteg soits0 sera’ ba "bits tl now oe java 
eh apm 


eid stedw asal je estderq A “\alitpassue Le ‘endo etincenoe 


a) spantarant apeh rts dan a2 edr0%— 36 aodees ent 702 , tant 


ae date meinepcay: acta £ ant «wie 3 aud oo neo 8 


4 


rot ,arlv , tedeons 


aitten saat toqwo betoqgque oft . 


$0 eau ond wave forsao>’ ‘ton qislazeawo 


i ouw of3 03 us agteeberssq ee 


son add bk Deetpine shdanedat on aad oA ,yovonnet .10873q ot eee 


ovig eames bas afsldey 
Tp tsuws out sty +t alobiev 


LC 


on awwanl « nna wit to OG) aoliovs to ausaly of stoniov 


,OTeL ,3GA O88 
na Pai cos yreeats ha woriae ata oo. Sounet yorlog st}domodas ot 


oft oF To wit os rodate aguxavoa pbtvotq ron aseb acters be (2 Leg 


found tanbags were “gues ata o4 pepanoe: ‘ sbivorn ton esob 31 +9080, ot 

od tasnes hen boroent lamar, & 208) ak “samwh seid 02 aavaced: antag 
ada Yo HOANELIETAR adit gay eialsev: roapn ents gives a6 Ag | hee 
eda res fon geod 3¥ .betvent bomsa oe nye 


a’ soawt 


boneqiyus 


ad savioed maawe basoqqua 


qsanq baba tarwooord % ages, Ye) sadoedW .Sestesat speck aie 
i 2a 70 boza93030 = extasiv.0 


~ 


ad [liv ysilovanove ne aque Le 
wetyts str 03 aire resusase 2 night's 


es has Se ae ecules gat ae ae 
wh tn an, (OE 49h wasaaueal a1 edi at Me 
- — _ 7 : 
i ae | \ yg 


rights of third party collision victims, 


this section provide: 


"1) 


Bie) 


Any person who has a claim against an 
insured for which indemnity is pro- 
vided by a contract evidenced by 2 
motor vehicle liability policy, neot- 
withstanding that such person is not 


a party to the contract, may, upon 
recovering a judgment therefor in any 


province or territory of Canada a 
the insured, have the insurance woney 
payable under the contract applied in or 
towards satisfaction of his judgment and 
of any other judgements or claims against 
the insured covered by the contract and 
may, on behalf of himself and all persons 
having such judgments or claims, maintain 
an action against the insurer to have 

the insurance money so applied." 


The right of a person who is entitled 
under subsection (1) to have insurance 
money applied upon his judgment or claim 
is not prejudiced by 


(a) an assignment, waiver, surrender, 
cancellation or discharge of the 
contract, or of any interest therein 
or of the proceeds thereof, made by 
the insured after the happening of 
the event giving rise to a claim 
under the contract, or 


(b) any act or default of the insured 
before or after that even in contra- 
vention of this Part or of the terms 
OL thie contract, 


and nothing mentioned in clause (a), (b) 
» « » is available to the insurer as a 
defence in an action brought under 
subsection (1)." 


Subsection 306(5) of the Alberta Insurance Act, 1970, 


cones 
an 


129 


Subsections (1) and (4) of 


prevents 


29 


tales ile ni i on sy oo by 


Te, 
i. i eet 


. 


ae Taw goatee Sent fu 


ae "Shagola Seg eaters naPwepiphe 4 


Yanist acpratanad ats O¥at,,. bataass 


nd At totlqus Joestads mitt rele wi rie 


ee - Io. ah 208TuttAs. sb2Awor 


tating: aafals yo ssegmgbdt sedin yao Yo 


tote ptereinny dl 44. beleges betuaat oy . 


yoveveq ifs fee tidawhd Te Veded no , yam 
vesaing .aaials pa oomemebel deus gutyed 


wad oF teteues Se) Santgge nolsaea Gn 
‘ werhqgs of (onan wo ga twatd aga 


hetatiae 6) ow eoeedq @ to tdyts edt (4)” 


anramreat sved.ep (1). cate sudive senne 


‘Wisin ro sapaghul eid moqu ialiqas yaqom 


wi. beathytatq fon -ad 


_  ehawte | sevEat “pater (a) 
oft “Wo egredonkb ‘wa aoltelleagao 


aiptwil), seayeies yrs fo mo 4 joaTIHeA, 


ed sbuc , Jostads prey or aes 

lo paloayqeg a02 Ip) & 
aialy 9 oF walt "parels tneve ods 
70 ‘ FeziAdd “eas sobre 


besiat od? Re. abishs 40 Jon yaa (d) 
er yea ni new 3 > Ning 


ung od] Yo t ave ety be golsasy 


.26672W09 off2 to 


id) , ta) cual se Smeene: sents ben 
2 ere se 


ae 
‘ ai eo 


eats ee het) ae ntue : 


aes 


vale vale 
eateries oot aah wana weal ‘dgredth etm to (e)bOe 


7 We Sere 
ofan Np ROR: + 2° “4 


an insurer from taking a defence that a policy issued by it as a motor 


vehicle liability policy is not such a policy. The subsection provides: 


"It is not a defence to an action under this 
section that an instrument issued as a motor 
vehicle liability policy by a person engaged 
in the business of an insurer and alleged by 
a party to the action to be such a policy is 
not a motor vehicle liability policy, and 
this section applies mutatis mutandis to the 
instrument." 


Provisions similar to subsections 306(1), (4) & (5) are to be 
: SARE 200 
found in other provincial Insurance Acts. 
An action is brought for damages either by the injured party or 
the representatives of the deceased victim under section 3 of the Fatal 
: 201 a ‘ ; , 

Accidents Act, 1970, to recover judgement against the negligent insured 
responsible for the mishap. In case of his death, an action is brought 
against his estate. Upon recovering a judgement against the insured or 

; wie gee : : 
his estate, the aggrieved party then proceeds under section 306(1) of 


of the Alberta Insurance Act, 1970, to recover the same from the insurer 


of negligent driver, i.e., the tortfeasor. The third party victim may 
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R.S.0. 1970, c. 224. 


BP Lonel; Om. 296. 


Sererin a eton is on the anvil stipulating only one action by the victim 


against the insured by making liability of the insurer absolute with- 
out the necessity of further action against the latter. This would 
apply only in cases where coverage is provided by the liability policy 
of the tortfeasor. Proposed amendment to section 225, Ontario Insu- 
rance Act, 1970, the equivalent of subsection 306(1) Alberta Insurance 
Aet, 1970, cx. 187, provides: ". . . all sums are payable by the 
insurer without the necessity of any judgement being obtained against 
the insurer." See Resolution 18, Proceedings of 1973 Meetings of the 


Association of Superintendents of Insurance of the Provinces of Canada. 
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then be met with a defence by the insurer that the policy issued as a 
motor vehicle liability policy is not an owner's policy as explained 
2 203 ee © e © * « ' 
earlier. _ the only protection available to it is enshrined in. subsection 
306(4) as set forth above. The subsection is wide enough in its import 
to cover any failure of the insured to truthfully disclose or misrepre- 
sent material facts in the application form. In case of any act or 
default of the insured either before or after the accident which is 
covered by paragraph 306(4)(b), the victim is entitled to recover from the 
insurer the judgement obtained by him against the tortfeasor. The insurer 
will then be entitled to reimbursement from the insured under subsection 
4 a Be ee a ews 
306(13) Alberta Insurance Act, 1970, because the insurer was not 
otherwise liable to pay on account of the insured's non-disclosure or 
misrepresentation. The said subsection provides: 
"(13) The insured shall reimburse the insurer 

upon demand in the amount that the insurer 

has paid by reason of this section and 

that it would not otherwise be liable to 

W 

pay. 

The right of recovery of victims is based on subsection S004 19 bE 
the Alberta Insurance Act, 1970. The third party can only recover against 
the tortfeasor, i.e., the negligent insured, a claim "for which indemnity 
is provided" but if the insurance contract does not provide coverage the 
third party cannot recover from the insurer any claim on behalf of the 


: ; 205 
insured. The position has been aptly summarized as follows: 
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A rae 1970, c. 187. Other provinces have made corresponding pro- 


visions in their provincial Insurance Acts: s. 242(8) R.S.B.C. 1960, 
G,i9/3.6. 258(13) 8.5.M. 1970, c. I-40; s. 225(13) R.S.0. 1970, c. 224, 


AeA TiRia oe Law (1973) 6 Ottawa L. Rev. 193 at 201, 
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"Tf there is a misrepresentation or failure 

to disclose a material fact which is not 

included in the standard application form, 

this affects neither the victim's nor the 
insured's insurance coverage. If there is 
misrepresentation or failure to disclose a 
material fact which is included in the standard 
contract or a breach of condition by the insured, 
under all provincial statutes this does not deprive 
the victim from collecting the insurance proceeds, 
but does give the insurer a right to recover over 
against the insured. If the loss is occasioned 
by conduct beyond the definition of the Cask. 
there is no coverage for the insured and hence 

no right of recovery by the victim." 


Having set forth the Statutory provisions we now proceed to 
analyze the case law. 

In Comer v. Bussel1,~°° one Johnson, the owner of a taxi-cab 
business, being unable to obtain a driving license due to residence re- 
quirements, made arrangement with Seaman, the vendor of the cabs, whereby 
the cabs and business were ostensibly transferred to the latter. The 
business was supervised by Johnson as Seaman actually had no connection 
with it. A motor vehicle liability policy was issued for two taxi-cabs 
by Lloyds Underwriters on the application of Seaman, who described him-— 
self as owner. Plaintiff was injured by the negligence of Kowaluk, the 
driver of Johnson, and judgement was obtained against the latter two. 
The judgement remaining unsatisfied, action was brought against the 


insurer under section 205 of the Insurance Act, 19377" the equivalent 


of subsection 306(1) under the Alberta Insurance Act, Wyo” 


LL NN EE SY SN NN 


251 940) Paints 060 1.L.Rs 247, [1940] 3 DUR. 417, affirming 7 
I.L.R. 44, [1940] 1 D.L.R. 97 which rev'd. 7 I.L.R. 49 (sub. nom. 
Johnson and Kowaluk v. Bussel). 


2072 5.0. 1937, c. 256. 
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The plaintiff contended that Kowaluk, the driver, although not 
named in the policy was insured by virtue of section 198 of the Ontario 
OG ; ; 
Insurance Act 1ee., the equivalent of section 290 of the Alberta 
, : 210 ; ee: : 
Insurance Act, 1970. The section provides indemnity for legal lia- 
bility not only to the named insured but also to every other person who 
with his consent personally drives the described automobile. Judgement 
at trial given in favour of the plaintiff was reversed on appeal. 
The Court of Appeal held that the automobile policy issued to 
Seaman is not an owner's policy. An "owner's policy" as defined by 
ee Use gs se * ' 
paragraph 183(g) of the Ontario Insurance Act ss 19S. is a motor vehicle 
liability policy insuring a person named therein in respect of the 
ownership, operation or use of any automobile owned by him and desig- 
nated in the policy.'' Seaman was not an actual owner of the cab and 
: ; ; : Zi 
therefore the policy was not an owner's policy, Secondly, the Court 
of Appeal also held that Kowaluk, Johnson's driver, was not a named 
; : ; Los ‘ ' aac: 213 
insured, who could be said to be driving tne car with Seaman's permission. 
Kowaluk, had therefore, no right of indemnity under section 98 of the 
Ontario Insurance Act, 1937, the equivalent of section 290 of the Alberta 
Insurance Act, 1970. 
On appeal to Supreme Court of Canada judgement was delivered 
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orally by Chief Justice Duff, who said. 


4 ° . 

‘There was no contractual relationship 

between Kowaluk and the Insurance Company, 

and, therefore, the provisions in the 

policy taken out by Seaman (apart from the 

enactments of the Insurance Act) could give 

Kowaluk no status to sue." 

As to the contention of the plaintiff that Kowaluk was driving 

the cab with the permission of Seaman, the "person named" in the "owner's 
policy", the findings of the Court of Appeal that the policy was not an 


"be ; i 
owner's policy were upheld. Consequently plaintiff could not recover 


, ; : 216 
as a judgement creditor under section 205 of the Insurance Bows the 


equivalent of section 306 of the Alberta Insurance OCs, Lee le 
In Minister of Transport v. London & Midland Gen. Ins. Co.,72/ 
a motor vehicle liability policy in owner's form was issued to Miss 
Bassert, the supposed owner of the vehicle. Dolson, the true owner, did 
not have a driving license and made arrangement for the temporary regis- 
tration of the vehicle and issuance of policy in her name. On his 
obtaining the license, the ownership and policy was to be transferred 
to him. 

Dolson, the true owner, while driving the vehicle collided with 
another car and was killed in the accident in which third parties sus- 


tained injuries. Judgement recovered against the estate of Dolson was 


Supra, n. 206 at 509. 
Supra, n. 206 at 510. 
R.S.0. 1937, c. 250. For text of the section see n. 198, supra. 
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paid for by the Minister of Transport who then sought recovery from the 
insurer. The trial court dismissed the action. On appeal to the 


Ontario Court of Appeal, Gale C.J.0, karen scne 


' . ‘ * ‘ 
es 4 dt a policy ta issued ¢o the omer 
4 
Lb 


of a motor vehicle as a result of his 
misrepresentation, then the fact of the 
misrepresentation will not provide an insurance 
company with a defence against third parties 
who are injured as a result of the operation 

of the vehicle by the owner." 


In the instant case, the policy was not issued to the owner of 
the vehicle as a result of his misrepresentation but to the supposed 
owner due to latter's false representation as to ownership. 

As regards the question whether the true owner was driving with 


ae . ; pal 
the permission of the supposed owner, the Chief Justice observed: ? 


"This policy does not cover this risk not 

only because it is not an owner's policy but 
also because it cannot be said that Dolson 

had Miss Bassert's consent to operate the car 
at the time the accident occurred. We say that 
because she was not in a position to be able to 
give or withhold consent." 


The Minister of Transport who had already paid the judgement to 


the third party and received an assignment thereof was unable to recover 


from the insurer. 


; : 220 
The cases of Pascoe v. Provincial Treasurer of Manitoba and 


“Sane at 645. 


ake, 


MSY: D.L.R. (2d) 300, [1958] I.L.R. 1451, 26 W.W.R. 640; aff'd. 17 
Dalek. (od) 234, [1959).1.0.R, 1534,.27 W.W.R, 393: 


ape yee jones 


weltayveqa oda Po 


hye 


a aime AT 99 hewwal 40m sem NORRag Me ebene tangent era at © 
lourdivon oi ot 20 wilenmonemeynnale aad to alveet @ an pile: 
_qhtviqerry 63 3 smnbyemuen qe? e2fe2 e"se23af 02 aub so0re9 


iw gateeid eew Tonwe nae o¢y slaedw getieoup sds ebiegem Bh 
Or sovpoaio eultegt Mek) ogi , talwe bogoaque e032 to wateetareg if 


ef oof 


an ees aid? 1wvOO emt ton. aie . 
tu “8 won sguased ¥. ‘ee vole 
es. rome Soha pir yonnns is gauscad bein ab a 


A 


ee aseanyy of squnoes a2 2aret salt vid = “ada 
ios tha oF in ene of? Jo 


PPh Ar ag ere apt gunt 
; > 


4 - : 
7 4 3% 
bioddily to vig : - 


~ a = 
oy Anewagivt att kane ebeetia bad odw Jr0gans2T 2o zesatmiM ade 1” 
vetoes Sr ee ‘bas yoanq brkds oda 


iat 


208 


Peters v. General Accident & Life Assurance Corporation tit dhaioe were 
cited as authority in the London & Midland case, supra. 
The approach of Nova Scotia Supreme Court, Trial Division, in 
protecting the interest of third parties, differed in the cese of Wolfe 
O14 . “ ? 222 
v. Oliver et al; Co-op. Fire and Casualty Co., from the approach of 
the courts in Comer v. Bussel and London & Midland cases discussed 


fe 2 a 
earlier. The decision in Wolfe v. Oliver appears more favourable to 


the third party on the point of consent from the owner to the driver. 
David Oliver was operating a 1967 Ford car when he was involved in an 
accident resulting in injuries to the plaintiff. The Ford was purchased 
by David Oliver in his mother's name, i.e., Cleophas Oliver, who had 
executed a chattel mortgage for financing the car. David's mother had 
an owner's policy in respect of another vehicle. She obtained coverage 
for the Ford in her own name by an alteration endorsement to her existing 
liability policy by representing to the insurer that she would be the 
owner of the vehicle. It was agreed between the son and the mother that 
the former would have the sole control and use of the vehicle. This 
arrangement was made to secure insurance in the name of the mother at a 
lower premium. 

Before purchasing the Ford, David Oliver held a 1970 Austin in 
his name and had an owner's policy in respect thereof. He was convicted 
of impaired driving and thereafter his driving license was suspended 


for one year. He made arrangements with his parents who took 


Bee 1937] 4 All E.R. 628 at 633. 


222 
L197 esa DLR. (Sd) * 669. 


Sune ak notes 206 and 217. 
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over the interest in the Austin and assumed liability for instalment 
payments. No change was, however, made in the registration of the vehicle 
or owner's policy in the name of David Oliver. His driving permit was 
later restored. When he was driving the Ford subject of this action, 

the owner's policy in his name in respect of the Austin was in force. 
David had not informed his insurers about the change of 

interest, i.e., that he no longer owned the Austin and had purchased 

the Ford. The accident took place within a period of two weeks of the 
purchase of the Ford. Upon giving notice within two weeks of the deli- 


very of new car to him, David was entitled to cover the newly acquire 


Qu 


automobile under his liability policy and to claim indemnity under the 
accident. 

An action was brought by the injured victim against Cleophas 
Oliver, the mother of David Oliver, she being the registered owner of 
the Ford. Subsection 221(3) of the Nova Scotia Motor Vehicles Wart rey ea 
provides that the driver is deemed tec be the agent of the owner unless 
the contrary is established. As discussed earlier, the son had sole 
control and use of the vehicle. Cowan C.J.T.D., of the Nova Scotia 
Supreme Court, found that the son's authority to use the car was not an 
authority to use it as a servant or agent of his mother. He also found 

eno 


that the son was operating the car as his own and as of richt. The 


claim of the victim was, therefore, dismissed against Cleophas Oliver as 


she was not vicariously liable for the negligent driving of her gon, 


2242 S.N.S. 1967, c. 191. 
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The plaintiff was, however, successful against David Oliver on the 
following grounds: 

Cleophas Oliver had an insurable interest in the Ford as she 
had signed a chattel mortgage and the Ford was a part of the security. 


Moreover, subsection 98(5) of the Nova Scotia Insurance eee ba the equi- 


valent of subsection 306(5) of the Alberta Insurance Act, Perot nrovides: 


"(5) It is not a defence to an action under 
this Section that an instrument issued 
as a motor vehicle liability policy by 
a person engaged in the business of 
an insurer, and alleged by a party to 
the action to be such a policy, is not 
a motor vehicle liability policy, and 
this Section applies, mutatis mutandis 
to the instrument." 


The Chief Justice found that whether or not the mother was an 
owner or had an insurable interest, subsection 98(5) prevents the insurer 
from setting up a valid defence that an instrument issued as a motor 
vehicle liability policy is not such a policy. 


c 


ban 228 ; 
Section 82 of the Nova Scotia Insurance Act, the equivalent 


of section 290 Alberta Insurance Act, 19700" provides: 


"82.(1) Every contract evidenced by an owner's 
policy insures tne person named therein 


eo een ee a er SE me 


eoeet 98 of the Insurance Act, as enacted by 1966 (N.S.), c. 79, s. 4 
S. 


Wow Reo eNeae LOG? s “ce r4G. 101], proclaimed in force January 1, 
1969. For similar provision in other provinces, see n. 200, supra. 


427, 5A, 1970, c. 187. 


ae 82 [now s. 90] of the Insurance Act, enacted 1966 (N.S.), c. 79, 


s. 4 proclaimed in force January 1, 1969 
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and every other person who with his 
consent personally drives an automo- 
bile owned by the insured named in the 
RONCrACh, °° a 
As to the effect of this section, i.e., whether or not the son 


was an insured person under his mother's policy or driving with her 


‘ . 23 

consent, the Chief Justice remarked: 0 
"I interpret this [sec. 82] as meaning that a 
person driving the automobile is covered unless 
he has taken the automobile without the consent 
of the person named as owner in the eontract’ of 
insurance. I have no difficulty in coming to the 
conclusion that David Gerard Oliver was, at all 
material times, driving the 1967 Ford automobile 
with the consent of his mother, . .. she {having ] 
agreed impliedly to the continued operation of 
that automobile by her son. ..." 

The Chief Justice, therefore, held that the policy issued to 
Cleophas Oliver, the mother of the defendant, was an owner's policy and 
that David Oliver was personally driving the automobile with the permis- 
Sion of his mother and was consequently an insured under that policy. 
He further held that the plaintiff had a claim for which indemnity was 
provided by a contract evidenced by a motor vehicle liability policy 
and that the defences available against the defendant's son were not 
available against the plaintiff since his claim was within the limits 

? : ; 5 Lp ae 
prescribed by section 92 [now section 95] of the Insurance Act. The 


plaintiff was able to recover the damages from the insurer. 


The claim of David Oliver against the insurer was, however, 


Seana. n. 222 at 690-91. 
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dismissed because of breach of statutory condition 2(1)(a) by him, i.e., 
impaired driving at the time of accident. David was, therefore, required 
to reimburse the insurer for damages paid by it because of said breach 

of statutory condition. 

This approach is preferable for two reasons. Firstly, the court 
held that whether the registered owner was the real owner or not, and 
whether or not she had an insurable interest, the insurer could not take 
a valid defence under subsection 98(5) of the Nova Scotia Insurance Act 
1966, that the policy issued as a motor vehicle liability policy was not 
such a policy. The section was very broadly construed. Secondly, the 
court found that the driver was operating the vehicle with the implied 
consent of the registered owner. The courts in Comer v. Bussel and 
London & Midland Gen. Ins. Co. had, however, held that the regis- 
tered owner who was the supposed owner, could neither give nor withhold 
any consent, and since the supposed owner had no insurable interest, the 
policy was not an owner's policy. Further they had held that the true 
owner had no contractual relation with the insurer in order to recover. 

It is submitted that in order to protect victims subsection 306(5) 
of the Alberta Insurance Act, 1970, should explicitly provide that an 
insurer is under an obligation to pay damages to the victims whether the 
policy issued by it to the named insured is an owner's policy or not. 

The insurer should however, be entitled to reimbursement from the insured, 
i.e., the supposed owner, because he falsely represents himself as the 
true owner and thus induces the insurer to enter the contract. In such 
an eventuality, the supposed owner will be rightly penalized for making 


false representations as to ownership. 
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at oleate V' Royal Exchange Ass.,°>* the applicant told the 
insurer's agent that the car belonged to his son, Ivan, who was away 
from home and he wanted to use the car. Ivan had authorized in writing 
that his father, William, could drive the car. Application was completed 
by the soliciting agent of the insurer who mistakenly described William 
as owner of the car. The applicant signed the proposal form without 
reading it and a policy was subsequently issued naming William as owner. 
An endorsement was later issued covering the son as occasional driver 
for an additional premium. Without notice to or knowledge of his father. 
the son sold the car for another and arranged an endorsement for the 
substituted car. Ivan, while driving the new car, was killed in an 
accident and the plaintiffs, having obtained judgement against the 
estate of the insured, claimed against the insurer as judgement credi- 
tors. The insurer contended that the applicant "knowingly" misrepre- 


sented the true facts when he signed the application. This plea was 


Zi 


not considered. Hunt J., of the Manitoba Queen's Bench held that subsection 


215(1) of the Insurance Kai the equivalent of subsection 287(1) of the 


Alberta Insurance Act, foro, avoids the policy for misrepresentation 


aS against the insured but does not prejudice the claim of third parties 


as judgement SEE) ee eee Subsection 227(4) of the Manitoba Insurance 


e465 WateRai edd pol L968 julie Ree 1205 69: DidisRcch2d) e340 ( GAsdat abfir- 
ming 63 W.W.R. 428, [1968] I.L.R. 1-197, 67 D.L.R. (2d) 420, (Man. 
Cene) e 


2332 5.M. 1954, c. 126. 


So 0s | 1970, c. 187; For text of the section, see n. 188, supra. 


ae iad, n. 232 at 424. 
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"It shall not be a defence . .. that an 
instrument issued as a motor vehicle liability 
policy . .. is not a motor vehicle liability 
et aa ae 


An appeal to the Manitoba Court of Appeal was dismissed. 


ae we ee ake ce a 
Guy J.A., affirming the Queen's Bench judgement, said: 


"The defendant company clearly intended to 
insure them [William and Ivan, the father 
and the son] in some manner, and took a 
premium from each of them. Equity will 
not permit the defendant company to say, 
in effect, 'we took your money but what we 
gave you for it is worthless. '" 

The case makes it clear that it is only the claim cf the insured 
that will be invalid for misrepresentation and the right of judgemen 
creditors to recover indemnity under section 227 of the Manitoba Insurance 
Act, 1954, will not) be forfeited. The claim of the third party could 


not be defeated because the policy irrespective of alleged misrepresen- 


tation was an "owner's policy". 


(c) NO MISREPRESENTATION AS TO OWNERSHIP 


RS SR A ES 


t is possible that a misrepresentation as to ownership may not 
be made in the original application for insurance and yet an endorse- 


ment is obtained to the existing policy whereby coverage is transferred 


236 


R.S.M. 1954, c. 126. Similar provision exists in other provincial 
indwesunee Actanves (30605) oReS A. 1970, ec. 187; 6. 242(4)"RiSPBiC. 
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in the name of another. Where an insured car is sold and a new vehicle 
is acquired in the name of another person for the purpose of financing 
the purchase and the insurance company issues an endorsenent to the 
existing policy covering the new car and another person as insured 
without requiring any application or making an enquiry, the insurer may 
be estopped from denying liability to motor vehicle collision victims. 
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arise v. Canada Security Ass. Co., the insurance coverage for 


rg 


In 


legal liability and the registration of car was originally in the name 
of Sheldon E. Armstrong, who was under 21 years of age. Armstrong 
traded in his old car and in order to facilitate purchase of the new 
car, a chattel mortgage was executed by his father although the son 
undertook to redeem the mortgage. These facts were disclosed to the 
recording agent of the company who issued three endorsements covering 
the substitution of the automobile in the name of the father, the 
increased coverage and chattel mortgage. No reduction in premium was 
made for inclusion of insured's father who was over 25 years of age. 
The endorsements were signed under the signature of the agent who trans- 
mitted them to the company. 

The insurer knew that the son was under 21 years of age and 
could not effectuate the mortgage, yet the insurance was transferred in 
the name of the father without any written application from the bank or 
any inquiry conducted by the insurer. The son was killed in a collision 
which resulted in liability to third parties. Judgement was obtained 
against the estate of the deceased and then action was brought against 


the insurer to have the insurance monies applied in satisfaction of 
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judgement. 


Q 
It was held by Moorhouse J., of the Ontario High et 


"In view of the manner in which this trans- 
action was carried out by the company's agent 
and acquiesced in by the insurer the suggestion 
of the plaintiff that the insurer intended to 
insure both the father and the son is entitled 
to prevail. The endorsements nowhere indicate 
clearly the son is no longer insured and 
protected. He was an insured in the policy 

. « « If the company wished to rid itself 

of liability for the son's acts, it should do 
so clearly, bringing this to son's notice." 


240 


Subsection 213(4) of the Ontario Insurance Act, 1960, [now 


Pest Reno, L970, m, 224] provides: 


"Any person insured by but not named in a policy 
may recover indemnity in the same manner and to 
the same extent as if named therein as the 
insured, and for that purpose shall be deemed 

to be a party to the contract and to have 

given consideration therefor." 


As to the contention of the insurer that the standard automobile 


policy is not an owner's policy the learned judge observed:~ 


24) 


". , . the defendant is not entitled to any 


advantage flowing from such description. If 
it is intended to be an owner's policy, it 
should be accurately described ... This sub- 
section [213(4)] omits any mention of ‘owner's 
policy’ .. . the policy in question would 
effectively protect the son's estate." 


The plaintiffs were successful on the ground that the insurer 
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id. ab 19/-95 
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R.S.0. 1960, c. 190. Other provinces have enacted similar legislation. 


Bae suvence AGLE? .0G.029 B.eSsA. LOF0, Cc. 187) 6. 232(4). B.S.B.C. 
TyO0U, Ce LY/$ 6) 243 Rion. L970, oc. 1-40. 
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SUuvias Ms 2o0 at 195-99. 
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had acquiesced in the manner in which the transaction was carried out. More- 
over, the court held that the policy was not described as an owner's Polley, 
The courts in Comer v. Bussel and London & Midland Gen. Ins. Co. cases 

did not adopt the approach that the policy was not described as an 

owner's policy. Such an approach would have resulted in the protection 


of the victims' interest. 


(d) PREVIOUS ACCIDENTS 


Misrepresentation of previous accidents is decidedly an important 
circumstance which affects the rate and acceptance of the risk. An 
applicant with no claims is a better risk than one who has been involved 
in a number of accidents. Misrepresentation of previous accidents made 
"knowingly", therefore, will prejudice the claim of the insured. In 
Lannigan v. United States Fire Ins. Co.,-'- the plaintiff obtained an 
"Inland Transportation Policy" for collision coverage on a truck. The 
plaintiff represented to the insurer's agent that he was involved in 
two accidents but no charges were laid against him. In fact he had 
been in nine motor accidents within a period of three years immediately 
preceding the application for insurance. The truck, while being driven 
on a snow covered hill, ran off the read and was rendered unfit for 
further use. The insurer denied liability for the claim arising out of 
the accident on the ground stated above. McDonald D.C.J.0., 
commenting on the effect of misrepresentation on the acceptability of 


riak, aide 


24261056] O.WeN. 469, [1956] I.L.R. 1-225. 


#975 at 472, 
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"It would seem reasonable that any company 
with a disclosure of an actual record such 
as is now disclosed, would have assumed 

lack of responsibility and respect of Laws 
and regulations on the part of the plaintiff, 
and would have declined to grant insurance." 


Where misrepresentation of previous accident results due to the 
complicity of the insurer's agent with the applicant, the agent's know- 
ledge cannot be imputed to the company. The claim by the insured will 
be invalid but the insurer may be estopped from denying liability due 
to its unreasonable conduct in retaining premiums. This is clear 


x ; ; 244 
from the case of Abbi v. Klippert and State Farm Fire & Casualty Co.,”° 


in which the plaintiff had told the insurer's agent that he had two acci- 
dents. The agent who had an interest in the commission, advised him to 
report one, since it was the company's policy not to accept insurance 

if applicant had two accidents in one year. The plaintiff, therefore, 
reported in the application only one accident. Following issuance of 

the policy in question, the insured was involved in an accident. The 
insurer then learned that the insured had two previous accidents. It, 
therefore, cancelled the policy and retained proportionate premiums. 

The claim under the policy was invalid but for the conduct of the 


insurer in retaining the premium. It was held by Dechene J., of the 


45 


Supreme Court of Aerts 


"Having elected to cancel the policy on 

a date following the accident and retained 
the portion of the premium up to that date, 
the company affirmed the policy and could 
motuiater claim that it wae voidvab initio. ” 


“ies 3 W.W.R. 426, [1969] I.L.R. 1-286 (Alta, S.C.). 
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Subsection 287(1) of The Alberta Insurance nee, $070," provides 
that a claim made following a misrepresentation or non-disclosure in 
the application for insurance "shall be invalid and the right of the 
insured to claim indemnity shall be forfeited." The insurer may in 
such a case either reject the claim or avoid the contract. If it selects 
the latter remedy, the court may require the insurer to return the pre- 


miums paid by or on behalf of the insured. 


(e) DESCRIPTION OF VEHICLE, COST AND LIENS 


ean ee eR an er 


The calculation of the premium is based inter alia on the model 
year, the actual cost and horse-power of the vehicle. The existence of 
liens is also an important factor to be considered before the grant of an 
insurance. Misrepresentation or non-disclosure of these facts will pre- 
vent the insured from exercising his right of recovery under the policy. 

In Holdaway v. British Crown Ass. Co.,-*’ a policy was issued 
on the strength of application signed by the agent of the insured who 
although authorized by the insured, had no writing in that behalf. The 
application contained a misstatement as to model year, the actual cost 
of the vehicle and previous loss of another vehicle by fire. The insured 
truck was destroyed by fire, the cause of which could not be ascertained. 
The insurer denied liability having its defence on the grounds stated 


above which were found by the Appellate Court to be valid. 


At the time the policy was issued paragraph 198(d) of the Ontario 


ene SA. 1970, c. 187. For text of the section, see n. 188, supra. 


aS? O.L.R. 70, [1925] 3 D.L.R. 269, reversing 56 0.L.R. 235, [1925] 
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Z 
Insurance Act as enacted in hogoaey provided: 


1 ‘ : ea 
+ ¢« e an insurer shall not effect a contract 


of automobile insurance unless such insurer 
has received an application therefor in writing 
signed by the insured, or by his agent, authorized 


in writing signed by the insured." 


No such authorization in writing was produced but both the 


parties relying on the policy sought justice from the court. Latchford 


¢ o co nt ° 7 249 
C.J.A., dealing with the effect of paragraph 198(d), said: ; 


"The section appears to me to be enacted for 
the protection of both the insurer and the 
assured. If both choose, as in the present 
case, not to rely on the prohibition which 

it contains, it may, in my opinion, be wholly 
disregarded, and... the matter in issue 
fall to be determined on the provisions of 
thet policyodtselfii" 


The Appellate Court found that the plaintiff knew that the truck 
was of 1917 model and cost $5,900 but he represented the model as of 
1921 and cost as $7,500 which facts were material. Hodgins J., of the 


Same court, referred to the following principle enunciated in the case 


: 5 
of Dworkin v. Globe Tudetbevigoupaamhe- He snide “Ph 


ee re 


". . . where untrue material statements 


are shown to have been made in order to 
induce the issue of a policy of insurance, 
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GipelySP°OsL.R. 159, 67 D.L.R. 404, 


So supras i. 247. at 280-81, 
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or fraudulent suppression upon material 
matters is proved, resulting in the 
insurance contract being entered into and 
the policy delivered, then quite apart from 
any defence based on its terms, the party 
responsible for such statements or omissions 
cannot recover upon the contract. It is 
vitiated by fraud." 


The case amply demonstrates the importance of the facts misre- 
presented, namely, the model year and the actual cost of the vehicle. 
The year of manufacture of vehicle is important because of its relevance 
to cost, horsepower and risk. 

Another case which emphasizes the importance of truthful repre- 
sentation of the price paid and amount outstanding on the vehicle may 


5 
232 t 


briefly be discussed. In McDonald v. Guildhall Insurance Co., he 


defendant successfully contended that the plaintiffs, either by them- 
selves or through the agent had wrongly answered the questions on the 
application form as to the price paid for the truck and the amount 


outstanding thereon thereby inducing them to issue a policy. Lennox 


J., of the County Court of Vancouver seid 


"ee. ©, “there is-no doubt in my Mind thatthe 
answers to the questions as to the price paid 

for the truck, the amount paid thereon and 

the amount outstanding, were such that, had 

they been truthfully and properly answered, the 
defendant company would have acted very reasonably 
in refusing the application." 
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(£) OTHER CASES 


(1) INSURER'S AGENT NOT EXPLAINING TERMS 
Where insurer's agent or the employee of the latter, whose 

acts the agent adopts, inserts a technical term in the application for 
insurance but does not explain its import, the insurer may not be allowed 
a defence to a claim. In Valgardson v. Contingency Ins. Coe the 
application required the proposed insured to state the purpose for 
which the car was to be "chiefly used". The answer of "Pleasure (select)" 
was written by the manager of the dealership from which the car was 
purchased and who completed the application for insurance for the plain- 
tiff. The menager was an employee of the agent of the insurer. At the 
time of the accident the car was driven vp plaintiff's foster son who 
was under 25 years of age. Defendant contended that the word "select" 
signified that there were no drivers under 25 and that the plaintiff had 
made material misrepresentation or alternatively had violated the terms 
of the policy by failing to notify of a change material to the risk. 

As to the signification of the word "chiefly" Maybank J., of 
the Manitoba Queen's Bench, said that the car will be used "chiefly for 
pleasure and chiefly by a person over 25 years of ae and as to the 
word "select" in the rating book which is in the present tense "there 
are no drivers, etc," the judge commented "When the plaintiff wrote the 
word 'select' into the application and thereby said 'there are no drivers 
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under 25' he was stating the absolute truth." 
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‘he misrepresentation alleged, if made at all and made “know- 
ingly", was not material since the application did not ask any questions 
about the maturity or immaturity of drivers of the automobile. 

Statutory condition 2(1)(b) enacted under section 185 of the 


2 oY aoe 
Manitoba Insurance Act, 1940, ca provided? 


if a © . 
2.(1) The insured shall not use or drive 
the automobile, 


(b) whilst he is not for the time 
being qualified and authorize 
by law to drive or operate the 
automobile or, in case the law 
does not prescribe any qualifi- 
cation or authority whilst under 
the age of sixteen years." 


vas 250. : Phe ede be 
Paragraph 185(1) (b) ealing with variation or omission of 


statutory condition stipulated: 


" no variation or omission of a statutory 


condition shall be valid nor shall any- 
thing contained in any addition to a 
statutory condition or in the description 
of the subject matter of the insurance 

be effective in so far as it is incon- 
sistent with, varies or avoids any such 
condition." 


The defendant therefore in seeking to delete the number "16" 
and substituting therefor the number "25" was asking for the variation 
259 


of a statutory condition which could not be permitted. 


As to the effect of the document prepared by the employee of 
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insurer's agent, Maybank J., obeateeand © 


". . « Mr. Veitch [the agent] adopted the 


work on the application for insurance as 

his own and the application form becomes 

one made by him, a properly qualified 
insurance agent of the defendant company 

- « . there is no evidence at ail to suggest 
that the insurer in this case took any steps 
whatever to bring home to the mind of the 
insured exactly what he was getting." 


The contra proferentem rule was applied. This rule has been 
261 
explained in this chapter. Misrepresentation could not be attributed 
to the insured as the significance of the word "select" was not explained 
by the insurer's agent to the plaintiff. Moreover, the word implied 
that "there are no drivers under 25". This was absolutely true when 
application for insurance was made. 

The case makes it clear that where an insurer's agent has au- 
thority to negotiate the terms of the contract, he is authorized to 
explain their terms and if he fails to discharge his duty, the insurer 
will be held liable. A reform of the statute law along this line is sugges- 
ted. It is submitted that this decision is desirable as it protects the 
innocent insured from the acts and defaults of the insurer's agent. 

(ii) MESREPRESENTATION EFFECTING VALIDITY OF RENEWAL 
Where the original application contains a false statement 
as to the suspension of driving license during the three years immediately 


preceding and policies are from year to year, the insurer may not be 
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epieet discussion following note 178, ante. 
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permitted to establish that it relied on the representations made in the 


original application and treated all the policies issued thereafter as 


"renewals" only. In Pengelly v. British Empire Ass. Co.,’ 


th , 
ttt cr 


the insured 


ede 


n his application for automobile insurance falsely stated that he had 
never been disqualified from driving or had his license suspended. The 
policy was issued in 1966 and renewed from year to year. The renewal was 
in force when the plaintiff, a third party victim, was involved in an 
accident on July 19, 1971. The applicant in fact had his license suspen- 
ded for two months in 1964. The plaintiff recovered judgement against 
the insured in 1971 but was unable to recover any amount from him. The 
plaintiff then sued the insurer. The defendant insurer denied liability 
on the ground that the succeeding renewals were tainted with false state- 
ments due to untrue statement in the original application. 

The insurer required disclosure of license suspensions during 
the last three years before the date of the issue of the policy sued on, 
and since suspension had taken place more than three years before the 
insurer was not interested in knowing them as was evident from the question 
framed. Tucker J., of the Saskatchewan Queen's Bench, dealing with the 
insurer's practice in relying on the representations contained in the 
original application, said: 
"The attempt by evidence to vary the terms 
of the written document sued on, by showing 
that it was the practice of the defendant to 
rely on the representations made at the time 


of the first application for insurance and 
to treat all policies issued thereafter as 
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[1973] 6 W.W.R. 68 (Sask. Q.B.). 
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"renewals! only, was . . . improper as 
an attempt to vary the written document 
sued on, which plainly states that it 
replaces No. 9086907 expired." 
There was no evidence to show that the insured had knowingly mis- 


represented or failed to disclose any fact required to be stated in the 


application deemed to be part of the contract sued and relied upon. 


, 264 ; 

Tucker J., quoted the following paragraph from the judgement of Guy 
a : 

J.A., in Blair v. Royal Exchange Ass.,-°> as fairly applicable:°° 


"Equity will not permit the defendant 
company to say, in effect, ‘we took 
your money but ee we gave you for 
it is worthless' 
The Pengelly case supra represents good law inasmuch as it shows 
a greater awareness on the part of the judiciary of the legitimate pro- 
tection of the interest of the insured and third parties. If the argu- 


"renewals" 


ment of the defendant that the subsequent policies were merely 
of a void policy were allowed, the consequences would have been disastrous 
to the insured and the injured victims. 
aay © : 
Section 194 of the Saskatchewan Insurance Act, 1965, invali- 
dates the claim of an insured if he "knowingly misrepresents or fails to 


disclose in the application any fact required to be stated therein” 


The insurer in the above case did not require a fresh application on 
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gps W.W.R. 511, [1968] I.L.R. 1-205, 69 D.L.R. (2d) 340 (Man. C.A.). 


26654. at 512. 


20/2 S.S. 1965, c. 143. 
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each renewal, It is submitted that the court, on the basis of strict 
interpretation of section 194, should have held that since the insurer 
did not require a de novo application, there was no misrepresentation 
or non-disclosure "in the application", It is suggested that this sec- 
tion should be strictly construed and there should not be any aury” or 
disclosure on each renewal if the insurer fails to require a 
application. It is preferable, however, that this should be made clear 

by amending legislation. 

In Turgeon v. Atlas Ass, co, ,7°° as discussed dahitcss’ 0? the 
insured and third party had to suffer because of non-disclosure of license 
Suspension at the time of renewal. The license suspension was made after 
the issue of the original policy and before renewal and the insurer had 
failed to require a fresh application. It is submitted that the approach 
of Saskatchewan Queen's Bench in protecting the interest of insured and 

(iii) MISREPRESENTATION AS TO PHYSICAL DISABILITIES 

The Newsholme rule, as discussed earlier ,~/° provides that 
where an applicant orally furnishes correct answers to the insurer's 
agent, in response to questions in the application, but the agent fills 
in incorrect answers, the applicant is responsible for any non-disclosure 
or misrepresentation therein if the latter Signs the form without reading 


it. The applicant will, however, not be bound by any inaccuracy in the 
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UR notes 39, 78 and 125, chapter one. 
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answers if he would not have considered the answers to be false, had he 


: : = 
read it. In Lewis v. Northern Assurance Co., e t 


4 


he applicant, a carpen- 
ter, explained to Miss Simpson, the employee of the agent, who completed 
the proposal form, that he had an artificial limb which worked efficiently. 
Miss Simpson answered in the negative the question "Will the automobile 
be operated by any person suffering from the loss of a foot or limb?" 
The applicant signed the form on being told that it only contained "What 
I asked you and what you said." The insured also believed that agent's 
employee by writing "No" to the relevant question placed him in the 
category of persons who were not suffering from any physical infirmities 
despite the amputation of his limb due to the efficient use of an arti- 
ficial limb. The insurer following a claim involving third parties in 
accident, contended that the policy was void ab initio because of the 
fraudulent misrepresentation of the insured. 

The court believed the insured's testimony and rejected that of 
the agent's employee, who with thirty-four years of experience in insu~ 
rance industry, inserted wrong answers in the agent's report. The insured 
did not "knowingly" misrepresent or fail to disclose in the application 
any fact required to be stated therein. 


= | 


ore 
Subsection 214(4) of the Ontario Insurance Act, 1950, provided: 


"Tt shall not be a defence to an action 
under this section that an instrument 
issued as a motor vehicle liability 
policy by a person engaged in the business 
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0, 1950, c. 183. For similar legislation in other provinces see 


note 236, supra. 
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of an insurer, and alleged by a party 
to the action to be such a policy, is 
not a motor vehicle liability policy, 
and this section shall apply mutatis 

mutandis, to the instrument." 


Spence J., of the Ontario High Court, as to the ineffectiveness 


of the defence, Petr thee 


". . . the defendant in alleging that the 


policy is void ab initio is simply using 

other words to deny that the policy is a 

motor vehicle liability policy, In my 

view, the section applies exactly to the 

present situation, and even had I come to 

other conclusions as to the facts and as to 

the effect of the insertion of the word 

"No' . . . I would have concluded that 

the defendant's defence was barred by 

s. 214(4) of the Insurance Act." 

The case is an exception to the rule that an applicant who signs 

a proposal form containing false representations is deemed to have 
"knowingly'' made misrepresentation even though he does not know of the 
falsity of the answers written therein. The reason for the exception is 
based on the belief by the insured that the answer is not false in view 
of the conduct of the agent or his employee. The reasoning in the 
decision protects the interest of the innocent insured and third 


parties. 


(iv) INTERIM COVERAGE BEFORE APPLICATION CONTAINING 


MISREPRESENTATION 
were interim coverage is granted by the insurer prior to 
the completion of the application by the insured and the intention of 
the insurer is to keep him covered pending investigations, misrepresen- 


tation in the application may not affect the right of recovery under the 
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temporary insurance. In Whitelaw v. Ransom ang Wellington Fire Ins. 


274 ' 
Bor; the insured was issued a pink card and a policy number was indi- 


cated thereon providing coverage for the automobile designated in the 
card. The application containing misrepresentation was later filled in 
by the agent who knew that the insured had his policy cancelled for pre- 
vious accident. The application was rejected and the agent was informed, 
but no notice of rejection was received by the applicant and five months 
later he was involved in an accident. The insurer denied liability. 
Judgement was given at trial against the insurer to the effect that the 
interim insurance was in full force and effect at the time of the acei- 
dent and the insurer was asked to pay. This was affirmed on appeal. Des 
Brisay C.J., of the British Columbia, Court of Appeal, made the following 
findings as regards the application completed after the grant of interim 


245 
coverage: 


"The contract of interim insurance in effect 

was not that applied for by the written 
application, nor was the truth of the repre- 
sentation in the written application the basis 

of the interim coverage, since before the 
application was completed the appellant instructed 
Buchanan [the insurer's agent] to continue the 
interim coverage and to obtain from the respondent 
an application. Misrepresentation and non-dis- 
closure in written application cannot avoid 
insurance antecedent to it and not granted 

upon the faith of it." 


The insured was successful on the grounds that notice of rejec- 
tion by the insurer to its agent was not a notice to the insured and the 
Sane ali i ists sac nisin 
274 
Lev Dah. Res (2d) °504,171959].E.L.Ri-1+310L (Be. CLA2)4 


27554. at 508. 
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agent in receiving such a notice was not the agent of insured...The 
position of the insurer was however pr rejudiced because the agent deli- 
berately withheld the information about misrepresentation from the insurer 
and also because the agent failed to communicate the notice of rejection 
to the insured. The findings of the Appellate Court against the insurer 
based on the reasoning that the application for insurance containing the 
misrepresentation was not the basis of interim coverage are justified. 
it is submitted that the case should have been decided against the 
insurer on the ground that the agent, in soliciting insurance, is regar- 
ded as the agent of the insurer, thereby revers sing the Newsholme rule. 
This will be discussed in some detail later in this chapter. 


(v) SURRENDER OF POLLCY BEFORE ACCIDENT 
EFFECT ON N_VICT ‘LMS 


Where the insurer requests the surrender of the policy and the 
insured complies before the accident and accepts return of full premiums, 
the right of the third party accident victims to recover indemnity is 
forfeited because there is no valid insurance in force and the defence 
of misrepresentation in the application for insurance is unnecessary. 
This is evident from the case of Ellis v. London-Canada Insurance Co.,-/° 
decided by the Supreme Court of Canada. The insured in this case had 
untruthfully represented to the knowledge of the agent, who signed the 
application which was later ratified by the insured, that there was no 


refusal of previous automobile insurance and suspension of license. On 


instructions from the insurer that the risk was undesirable, the agent 
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wrote the insured requesting surrender of the policy, The insured imme- 


diately returned the policy without insisting on fifteen days statutory 


notice required for unilateral cancellation, received the refund of pre- 


mium and cashed the cheque before the date cf the accident. Following a 


serious accident, judgement was recovered against the owner and then 


action brought against the insurer. 


Statutory condition 12 enacted under section 197 of the Ontario 


ma 
Insurance Act, 1950, A provided: 


"12.--(1) 


(2) 


The policy may be cancelled at any 
time at the request of the insured 
named therein, and the insurer shali, 
upon surrender of the policy, refund 
the excess of paid premium above the 
customary short rate premium for the 
time the policy has been in force. 


This policy may be cancelled at any 
time by the insurer giving to the 
insured named in the policy fifteen 
days notice in writing of cancellation 
by registered post, whether registered 
within or without Canada, or five days 
notice of cancellation personally deli- 
vered, and .refunding the excess of 

paid premium beyond the pro rata 
premium for the expired time. Repay- 
ment of excess premiums may be made 

by money, post office order, postal 
note or cheque. Such repayment shall 
accompany the notice and in such case 
the fifteen days above-mentioned shall 
commence to run from the day following 
the receipt of the registered letter at 
the post office to which it is addressed. 


The Ontario High Court of Justice granted judgement in favour of 


the plaintiff on the ground that by cancelling the policy the insurer 
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recognized that the contract existed and incurred the risk invoived of 


ie - eae 2 
statutory condition 12(2) requiring notice, oa Appeal to the Ontario 


Court of Appeal was allowed. The plaintiff then appealed to the Supreme 


Court of Canada. As regards the invocation of Statutory condition 12, 


1 2 « . . Pe 
Taschereau J., in a majority judgement, remarked: oe 


"The Statutory Condition applies in case 

of unilateral cancellation, but does not 
prohibit a cancellation of a policy by 
mutual agreement, and here this agreement 
was prior to the accident .. . If Gillan 
[the insured] had refused to comply with the 
request of the company which was his undis-— 
putable right, the company then could have 
invoked section 197, Statutory Condition 
12(2),280 and the policy would have 
remained in force for fifteen days." 


There appears to be great force in the argument advanced by 

McRuer, Chief Justice of the Ontario High Court, that the defendant, by 
giving notice of cancellation, was treating the contract as subsisting 
and trying to avoid any future contingent liability, instead of repudia- 
ting the insurance contract on the basis of riereprecertarion The 
insurer knew about its obligation to give statutory notice whereas the 
insured did not. It is for the courts to protect the interest of the 
insured, and third parties where the insurer attempts to take advantage 


of the lack of knowledge on the part of the insured as to his legal rights 
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Uniess the courts can find dishonest conduct on the part of the insured, 


indemnity under the policy should not be denied him, 


3. NON-DISCLOSURE _AND/OR MISREPRESENTATION 


Cases where the courts have not distinguished between non-disclo- 
sure and misrepresentation, or where they have held that a non-disclosure 


amounted to misrepresentation will now be briefly analyzed. 


(a) DRIVING CONVICTIONS 


In Hoey v. Merit Insur the plaintiff obtained a 

policy of automobile insurance through the services of the dealership 

from which he had bought and financed the purchase of the car. The plain- 
tiff failed to disclose in the application for insurance repeated convic- 
tions on charges of impaired and dangerous driving and license suspen- 
sions. The plaintiff was involved in a head-on collision and the car 

was totally smashed. The insured demanded the full value of the automobile 
but the insurer denied liability completely alleging non-disclosure as 
discussed above. 

The plaintiff admitted that he read the application and confirmed 
its accuracy but alleged that there was not sufficient space on the 
application to record the answers. In response to three questions which 
required a simple “yes" or "no" answer, the plaintiff penned them with 
dash. Wilson J., of the Manitoba Queen's Bench, as to the effect of such 
an answer, said: "Significance of the 'answer' so penned, i.e., a dash, 


? 83 
I find equivalent to a negative, or ‘not applicable' response." 
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By quoting Maybank J., of the Manitoba Queen's Bench in Valgardson 
| Cf 1 284 2 . La . 
WVeuvontingency .Ins...Co.., the judge pointed out that "by using the 
word ‘knowingly’ the Act rules out innocent misrepresentation, or 
innocent failure to disclose; further, the onus is on the defendant, not 
ae sar * 3 Pred oh) 
only to prove misrepresentation but also to prove knowledge. 

Wilson J., found that the plaintiff had failed to disclose facts 
required to be stated in the application which were material for the 
consideration of the risk and that non-disclosure amounting to misrepre- 

Als 7 inet 1 286 
sentation was done ‘knowingly". 

The decision in the case regarding the significance of an answer 
with a dash must be contrasted with cases where it has been held that 
the insurer by accepting the risk without requiring a reply to questions 
unanswered, has waived the question as if it was not printed in the 

; : a one : 
application. The approach of the Manitoba court in the present case 
— ss ; ’ 288 : 
is in conformity with the English cases and Hanson v. Queensland Ins. 
289 ; 
sty decided by the Supreme Court of Alberta,but does not seem to be 


reasonable inasmuch as the insurer is allowed to benefit by its own 


2210095) FeDsR. 88399, UCP9S5) 16 WW. RS 17 Pat olea: 


S cuera, me 2a) at 1075. 
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fob v. Howick Farmer's Mutual Fire Ins. Co. (1917) 40 O.L.R. 158, 


38 D.L.R. 139 & LePage v. Can. Fire etc. Ins. Co. (1880) 2 P.E.I. 
ys Cen 


ae oe ob aria v. Avon Ins. Co., (1956) 2 Lloyd's Rep. 240. 
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For discussion of the case see n. 122, chapter one. 
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failure in not requiring the insured to supply answers to alli the 
questions in the proposal form before acceptance of risk. It is not 
suggested that where the insured has been guilty of deliberate non- 
disclosure or misrepresentation he should recover under the policy. The 
insurer should rather insist that all questions be answered and then if 
the insured "knowingly" misrepresents or fails to disclose any material 
fact required to be stated, the right of recovery under the policy may 
be forfeited. 

It is, however, suggested that insurers be placed under a statu- 
tory obligation not to accept an application for insurance unless all the 
questions in the application have been answered. The enactment should 
also provide that notwithstanding this provision, if an insurer elects 
to accept an application with a dash or blank answer, it shall be deemed 
to have waived the question and no defence based on such a non-disclosure 


will be sustained. 


(b) CANCELLATION OF POLICY FOR NON-DISCLOSURE FOLLOWING LOSS 


a 


In Wells v. General Exchange Ins. Gompuer-® the plaintiff 
insured a truck with the defendants that was destroyed by fire. The 
insurer contended that the insured had failed to disclose an impairment 
in one leg and three accidents in which he was involved during the past 
three years. The policy sued on was cancelled following loss and full 
premium was returned by the insurer which the insured retained and sent 
back the policy. Later the action was brought against the company. 


The medical evidence established that there was no impairment as 
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alleged, The trial court accepted the explanation given by the plaintiff 
that in his view "since he was not damaged in respect of the cars that 
ran into him from the rear and that no vehicle was involved when he 
slid off the road that he had not therefore been in an accidents 

On appeal to the British Columbia Court of Appeal, Bird J.A., 


“tr Pr a abe : Ot eye aes 
accepting the findings of the trial judge,. said: ~~” 


". . . the respondent thereby did not 


"knowingly misrepresent! or knowingly ‘fail 
to disclose’ those facts . . . since the policy 
of insurance was shown to have been in full 
force and effect at the date of loss by fire 
- +» » the attempted cancellation of the policy 
by the appellant after the date of the fire 
was not an effective cancellation ... the 
policy was returned to the company's agent 
without conceding the validity of the position 
taken by the company." 

The case must be distinguished on its facts from Ellis v. London- 

Canada Insurance Company, discussed eariise. 2 in which the insured had 


voluntarily surrendered the policy before the date of the accident and 
the policy was, therefore, not subsisting at the time of mishap. The 
same results could be achieved in Ellis if either the insured had 
insisted on his statutory rights or the court had held that the 

insurer by not giving the required notice had prejudiced the rights of 
the insured and third parties. This holding was necessary and reasonable 
in view of the interest of innocent third parties who are at the mercy 


of misrepresentations of the insured. 


a tad. at 136. 


eres ak 137. 


ee oeng notes 179 and 276 ante. 
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D. DISCLOSURE THROUGH INSURANCE AGENTS 


ena ty ere aterm 


It is not very common that the proposed assured applies for insur- 
ance coverage directly to the insurer. Rather, insurance companies 
employ a number of agents to solicit insurance business for them and to 

Fees | ' fet Ws 

collect premiums. The agent or broker is, therefore, a principal 
participant in the making of insurance contracts. He is also in a posi- 
tion to mitigate or aggravate the conditions surrounding disputes between 
won, & biel 295 ; Pe 
the insured and the insurer. The discussion of the case law on non- 


disclosure and misrepres 


(D 


ntation would, therefore, be incomplete without 
a discussion of the agency function. 

The agent, in soliciting insurance business, acts for both the 
parties simultaneously, i.e., for the proposed insured and the insurer. 
The agent acts for the insurer in soliciting insurance business, collec-— 
ting premiums, issuing receipts, receiving notice of changes material to 
the risk and delivering policies. He often acts as well for the consumer 
of insurance because the latter normally seeks his advice and may ask or 
allow him to complete the proposal form. This is done because the appli- 
cant naturally believes that the agent is equipped with a knowledge of 
insurance matters and can complete the application in a manner most sat- 
isfactory to the insurer. The agent has a manifest interest in completing 
the application and procuring the policy because he earns commission on 


the business produced. This places him in a conflict of interest situation 


eo tirraie, The Law of Insurance 224 (3d ed. 1970). 


APH ey cae ad Law Society of Upper Canada Lectures 241 (1962). 
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and makes him a "legal schizophrenic", 

It may happen that the proposal form as completed by the agent 
evidences a misrepresentation or non-disclosure of material facts. It 
then becomes necessary to determine whether the agent, in completing the 
application form, was acting as the representative of the insured or 
insurer or of both. 

The position of a broker may first be briefly examined. A broker 
in placing insurance is considered as an agent of the insured only. In 
law, a broker cannot accept an employment from another principal inconsis- 
tent with his duty to the first principal unless he fully discloses his 
: eae ; : 296. 
interest to both principals and obtains their consent. There cannot, 
therefore, be a clash of interest unless permitted by both the principals. 


This is not the case with an insurance agent. 


1. CLASSES OF AGENTS 


There are several different classes of agent with varied powers 
to bind the insurer. Before embarking upon a discussion of the case law 
on the subject of agency it, therefore, appears pertinent to discuss the 
classes of agents and the extent of their authority to commit insurers 
to binding contracts. It may be noted that only certain classes of 
agents are candidates for "apparent authority" and that not every agent, 
by his acts or omissions, can bind the insurer. 


The decision in Potvin v. Glen Falls Ins. pane) although not 


recent, contains a good discussion of the classes of agent. The case 


Sdarpiie Afietoan Merchants, Ltd. and Exmouth Clothing Co. v. Bayley [1969 ] 


1 Lloyd's Rep. 268. 
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also makes it clear that a "soliciting agent" has no authority to bind 
the imsurer. In that case, the application for fire insurance was filled 
out by one Martin, the soliciting agent of the insurer, and signed by the 
plaintiff. The application was sent to the general agents of the com- 
pany, but Martin told the plaintiff that the insurance starts to take 
effect from "today". The application was rejected by the general agents 
within five days of its execution. The property subject of insurance was, 
however, destroyed in the intervening period. 

The evidence established that Martin was a non-recording agent 


who was not supplied with any interim or renewal receipts and had no 


authority to grant oral or other cover. He was authorized only to solicit 


applications which were scrutinized by the general agents of the company 
and were either accepted or returned to Martin. 

Ford J., of the Alberta Supreme Court, found that the soliciting 
agent had no authority to bind the insurer. The judge laid down the 
following as a legal classification of insurance agents. 

(1) General Agents for a province: They are empowered to issue 
policies of insurance, interim receipts and to grant oral coverage on 
behalf of insurers. 

(2) Recording Agents: They possess the same power as the General 
Agents. 

(3) Non-recording Agents who are authorized to issue interim 
receipts. They can grant interim coverage either orally or in writing. 

(4) Non-recording Agents who are not issued interim receipts but 
are provided with proposal forms. These agents cannot grant interim 
coverage either orally or in writing. These are also called "Soliciting 


Agents". 
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Ford J., citing judicial precedents as to implied authority, 


remarked: 98 


re 

- + « in all the cases in which it has been 
heldjthabeanoagentvof£ taneincurance company 
had implied authority to bind the company 
the agent either had in his possession some 
indicia of authority, some forms to implement 
his promise of an interim covering, or the 
course of the dealing between the bene and 
his principal showed that with the knowledge 
and consent of his superiors he hed been 
habitually exercising the authority he 
assumed," 

ft was suggested by Ford J., that where the agent is entrus 
with interim receipts, renewal certificates, blank policies duly signed 
by the directors of the company or completely executed policies for 
delivery against payment of premium, the agent may have apparent auth- 
ority to bind the company. It is, however, pointed out that there can 
be other instances of implied authority for exa mple a "pink card" issued 
by an agent in the case of automobile insurance. 

Ford J. required that the applicant for insurance make reasonable 
enquiry as to the authority of the agent with whom he is dealing and that 
he insist on an interim receipt if immediate cover is desired. 

It is submitted that if the consumer of insurance is obliged to make 
his own enquiries at his own risk as to an agent's power to bind the 
insurer, this is too much reasonably to expect. 


The case law in Canada and England on the extent of agent's auth- 


ority will now be briefly analyzed. 
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2. CASE LAW IN CANADA 
(a) AGENTS WITH EXPRESS OR IMPLIED AUTHORITY 


An insurer will be bound by all the acts or omissions of its 
agent if they fall within his express or implied authority. The know- 
ledge of the agent as to the material facts will be treated as the know- 
ledge of the company. The insurer may also be estopped from denying the 
liability where an act or omission of the agent is acquiesced in by the 
insurer. 

In McCoy v. Alliance Ins. Co.,°7° the plaintiff purchased a house 
and intended to remove it to another location. The plaintiff asked the 
defendant's agent, a general agent of the company, to place fire insurance 
on the house and specifically told him that the house was to be covered 
for both locations and during transit. The application for fire insur- 
ance was later filled out by the agent and signed on plaintiff's behalf. 
The agent described the house as situated at the original location. A 
policy was issued covering the house on these premises. Later the agent 
erroneously assumed that the house had been moved to the new location and 
informed the insurer about it. An endorsement was issued covering this 
change. The house was later destroyed by fire while in transit. The 
policy containing the endorsement was with the defendant's agent until 
after the fire and the plaintiff could not, therefore, know that the con- 
tract did not cover the house while in transit. Following a loss, an 


action was brought against the insurer to recover indemnity and in the 


alternative against the agent for failing to secure proper insurance. 


<90%1951) 2.0.1.8. 296 (oats He Ct). 
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On the evidence, Treleaven J., of the Ontario High Court, found 
that the agent was the general agent of the company with authority to 
issue policies. The agency contract evidencing this fact was produced 
in court. The learned judge also observed that the house was identified 
and that the policy did not restrict the coverage to the house while on 
the named premises. He, therefore, found that the real contract was to 
insure the house on both locations and while in transmit. As to the 
knowledge of the agent, being the knowledge of the insurer, the judge 


. ' 300 
make the following remarks: 


"It is quite clear that the company knew, through 
its agent, that the house was to be moved, and 
if it did not intend to cover the house while in 
transit, it should have excluded it by some words 
of limitation from the policy." 
Judgement was awarded against the insurer but the claim against 
the agent was dismissed. Since the knowledge of the agent was treated 
as the knowledge of the insurer, the insured did not suffer the conse- 
quences of failure on the part of the agent to communicate the material 
facts to the insurer. 
The insurer will also be estopped from denying the liability where 
it acquiesces in the transaction carried out by its agent. In Parise v. 
: 301 : :  ) ee ; 302 
Canada Security Ass. Co., which has been discussed in detail earlier, 


the defendant's agent, a recording agent of the company, knew that the 


car proposed to be insured was purchased in the name cf the deceased's 


HOD. at’ 301. 


evi Ardesy S51 D.L.R. (24) 193 (Ont. Hi Cr). 
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father who had executed a chattel mortgage to facilitate its financing. 
The agent issued endorsements to the policy originally held by the son 

in respect of a previous car, The endorsement provided coverage in res- 
pect of the substituted car in the deceased's father's name and also 
insured the chattel mortgage. The son, while driving the car, was killed 
in an accident which resulted in liability to third parties. Judgement 
having been recovered against the estate of the deceased, an action, to 
satisfy the judgement was brought against the insurer, who pleaded that 
the father was the sole insured. Moorhouse J., of the Ontario High Court, 


P hy eee : : 303 
held the insurer liable for the following reasons:~ ~~ 


"In view of the manner in which this transaction 

was carried out by the company's agent and acquiesced 

in by the insurer the suggestion of the plaintiff 

and the son is entitled to prevail. The endorse- 

ments nowhere indicate clearly the son is no 

longer insured and protected. He was an insured 

an the) policy, . . 4” 

The learned judge found that the deceased's father had an insurable 

interest in the vehicle since he was liable on chattel mortgage to the 
bank and that the son was driving the vehicle with the permission of the 


father. Citing the McCoy case, supra, the judge said, »'.».)%. the insurer, 


if not aware of all the facts, had such notice of them as to give no 


04 


. i) 
cause to now complain." 


The case shows that where a transaction is carried out by the 


authorized agent of the company in a manner as to give the insured a 


— 


Be eiprai on, 301 at 197-98 
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sense of security and is acquiesced by the insurer, the latter will be 
responsible for any claim arising under the insurance coverage. More- 
over, where the agent has actual authority to bind the company, notice 


treated as 


ie) 


to or knowledge of material facts possessed by the agent i 
notice to or knowledge of the insurer. 

A consumer of insurance, without the agency contract or the co- 
operation of the parties, never knows what authority, express or implied, 
an agent has, Most often, the consumer must rely on appearances", i.e., 
apparent authority. The determination of apparent authority is a question 


of fact depending upon the circumstances in each case. 


(b) AGENTS WITH APPARENT AUTHORITY 


An insurer will be held liable for the acts of its agent if it 
holds him out as its agent or allows the agent to hold himself out as 
its representative. This will also be so in cases where the agent has 
exceeded his actual authority. 


in World Marine & Gen. Ins. Co. v. Leger, °° the plaintiff had 


applied for fire insurance coverage on his portable sawmill through the 
defendant's soliciting agent who was appointed as a sub-agent under the 
agency of Anderson & Co., but with no writing in that behalf. The plain-~ 
tiff signed an application form which was not addressed to any particular 
insurance company. No policy of insurance was issued but the plaintiff 
had paid the premiums to the sub-agent who issued an ordinary receipt, 


not on the company's form, acknowledging that he had received the premium. 


The sub-agent before accepting the premium had contacted Anderson & Co., 


Cc 
305 13952] 2 S.C.R. 3. 
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the general agents, about the acceptance of the risk, They advised him 
that they would try to place the insurance as the risk was to be brokered 
out. The sub-agent told the plaintiff that fire risks on portable sawmill 
“were very hard to place and would have to be brokered out." A day fol- 
lowing this, the mill was destroyed by fire, The plaintiff brought this 
action alleging verbal contract. 

The sub-agent was not supplied with any interim receipts or renewal 
applications to indicate that any authority had been conferred upon hin. 
He had, however, in many cases received premiums. He could only solicit 
applications for insurance but had no authority to bind the company. The 
trial judge found for the insurer on the ground that an agent cannot bind 
his principal unless the former has express or implied authority to commit 
the latter. On the basis of evidence, the trial judge found that the sub- 
agent had no such authority. This was reversed on appeal to the New 
Brunswick Supreme Court, Appellate Division, on the ground that the sub- 
agent was allowed by the general agents of the company to act as if he 
had authority to solicit applications for insurance and to collect premiums 
According to the Appellate Court, the plaintiff had relied on the apparent 
authority of the agent and the defendants are bound by the acts of the sub- 
agent within his apparent authority. On appeal, the Supreme Court of 
Canada, per Kerwin J., found for the insurer on the basis of the following 


F : 306 
Statement of Ford J., of the Alberta Supreme Court in Potvin case, supra: 


Me ws « AN B22 cases In which Lt has been 
held that an agent of an insurance company 
had implied authority to bind the company 
the agent either had in his possession some 


306.4. at 15. 
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indicia of authority, some forms to implement 
his promise of an interim covering, or the 
course of dealing between the agent and his 
principal showed that with the knowledge and 
consent of his superiors he had been habitually 
exercising the authority he assumed." 


Kerwin J., quoted from McGillivray on Insurance Law, 3rd ed. page 


yf : ° 
381 that "acceptance of a premium by an agent who has no actual or appa- 


vs : 307 
rent authority to contract, does not bind the company." The learned 


= 


ee : E 308 ; 
Provincial Horse and Cattle» iuse Co... to the effect that the applicant 


et ee ee 


had made “a proposal with a deposit which the company was entitled either 
to accept or reject, and the company never having accepted it, was not 
Bread k oe 

With due respect to this reasoning, it may be asked why insurance 
companies should be allowed to utilize premiums to their advantage and 
also to reject the application if the loss happens in the meantime. 

In such cases, insurers should be required by law to point out to 
the insuring public in their application forms that the agent is a 
soliciting agent and is not authorized to bind the company. In the absence 
of such a clear warning, insurers should be bound by the acts of their 
agents. 

It may be noted that any limitation on the authority of the agent 


to bind the company which is unknown to the third party is ineffective 


30753. at-16. 
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and the insurer will be bound by the acts of its agent provided they are 
within his apparent or ostensible authority, 
9 

In Berryere v. Fireman's Fund Ins, Co., and Murray,” ° one Kariotis 
had applied for liability insurance in respect of his motor vehicle through 
the defendant's agent, Murray, who told the proposer that because of his 
previous involvement in an accident, the application would have to be 
referred to and approved by the insurer. Before the application was 
accepted by the insurer, the proposer enquired about its approval and 
was informed by the agent that it had been granted. Thereafter, the 
agent issued the applicant with a "pink card", a financial responsibility 
card under the Manitoba Highway Traffic 7 Prol atee 1954, 214 The agent by 
issuing the pink card and assuring Kariotis that he had coverage purported 
to bind the company, although the insurer was not aware of these facts. 
The agent was much more than a mere soliciting agent and had authority 
to bind the company which was not in dispute but the agent acted in dis- 
regard of specific instructions from the defendant in purporting to 
accept an application befere the results of the referral were communicated 
to him. The applicant relied in good faith on the results of the 
referral and the issue of the pink card. Before the application could be 
accepted by the insurer, Kariotis was involved in an accident resulting 
in liability to the plaintiff. Judgement having been recovered against 
Kariotis, action was brought against the insurer to have the insurance 


money applied towards the satisfaction of the judgement. It was contended 
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BHP 119641 Lely. I-l2o.at 647 (Man. Q.B.). 


Bris. 1954, o 112. 
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on behalf of the defendant that the agent had no authority to communicate 


the results of the referral. The trial judge found for the plaintiff on 


the following erounda, > ~* 


" A 
Murray was not a broker. He was defendant's 
agent, not Kariotis’ [insured's]. Murray was 


much more than a mere soliciting agent. He had 


apparent or ostensible authority to bind {the 
insurer] . . . With respect to third persons, 
limitations on the authority of an agent are 


ineffective if the acts of the agent are within 


his apparent authority and in the absence of 

knowledge by third persons . . . Even if he 
[the applicant] had seen the agency contract 

and the underwriting instructions he would 

have known that Murray after referral could 
ind the defendant." 


On appeal to the Manitoba Court of Appeal which was successful, 


Schuitz J.A., on the basis of the evidence, found that the decision on 


the application of Kariotis was to be conveyed to the agent and not to 


the applicant. The agent could, therefore, bind the insurer by accep-— 


tance of the risk or could refuse it according to the instructions recei- 


ved from the insurer. Since the agent was the only means of communication 


between the applicant and the insurer, the learned judge concluded: 


", . . Murray [the agent] was held by the 


insurance company not merely as having 
authority to bind--that much was his apparent 
authority--but also quite ostensibly as having 
authority to communicate to Kariotis [the 
applicant] the result of the reference." 


G3 


As regards the argument of the defendant that the proposer should 
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apply to the head office of the insurer to ascertain the acceptance or 
he Tv, 1s ne ret Fat} a rat + - * e 314 
otherwise of the application, the learned judge remarked: 


- « « this could have readily been provided 

in the application form by a statement therein 
to that effect. But although, on the application 
form Kariotis was warned in vivid red ink of the 
consequences of false answers, there is nothing 
to indicate to him, or even to suggest, that 
his admission . .. [as to] a previous motor 
accident subtly changed his relationship with 
the company's agent; that he could no longer 
rely on such agent as the means of communication 
between the insurance company and himself, and 
that as far as the referral was concerned he 
must rely on the head office of the company." 

The case represents good law inasmuch as the insured and the inno- 
cent victim were saved from the failure of the insurer in not warning the 
applicant about his limitation on the authority of the agent, i.e., 
that he had no authority to communicate the results of the referral. This 
approach has, however, not been consistently applied. The decision in 

‘ a BUS , 
Jensen v. South Trail Mobile Ltd., although not an insurance case, may 
be contrasted. 

In that case, the plaintiff alleged that he had a contract with 
the defendants for the sale of one of their mobile home in exchange for 
a similar home owned by him. The alleged deal was made through the agent 
of the defendant, who was the manager of the company's dealership in the 
city of Whitehorse. The agent's authority was limited in that his letter 
of appointment provided "that all sales must have the final approval of 


of Mr. Mandel or Fred Aitken [company's officers] before considered being 


final."" The agent had told the plaintiff about this limitation. Moreover, 


Taney at 669. 


315 11972] 26 D.L.R. (3d) 233 (Alta. A.D.). 
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the purchase agreement provided that it is "[nlot valid unless Signed 
and Accepted by an officer of the Company." When the plaintiff ori- 
ginally approached the agent for the result of the referral, he was 
informed that the trade-in was not accepted by the head office. The 
agent later advised him that he had finally received approval of the 
deal, It may be interposed here that when a deal was approved, the 
practice of the company was to advise the agent over the telephone. A 
purchase agreement was executed by the plaintiff and the agent on a 
printed form supplied by the defendants. The agent having taken delivery 
of Jenson's trailer, rented it to a third party and the alleged contract 
did not materialize. 

An action was brought to enforce the alleged contract. The question 
to be decided was whether the representation to the plaintiff made by the 
agent of the company that the head office had finally approved the sale 
could bind the company. The trial judge, on the basis of the facts, 
concluded that the agent had been held out as having authority to make 


the deal. The trial judge quoted the law applied in the case of Reid & 


ee : 
Keast v. A. E. McKenzie Co. tae ® : as stated in Halsbury's Laws of 
Eyetanar?—! 
"429, Where a person has by words or conduct 

held out another person, or enabled 

another person to hold himself out, as 

having authority to act on his behalf, he 

is bound, as regards third parties, by 

the acts of such other person to the same 
316 
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poe Halsbury's Laws of England 201 (lst ed.). 
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extent as he would have been bound 
if such other person had in fact had 
the authority which he was held as 
having." 


The following exception to the principle was, however, quoted by 


the trial judge from Halsbury, supra: 48 


"431. Where a principal, in conferring authority 
upon his agent to act on his behalf, imposes 
conditions or limitations on its exercise, 
no act done by the agent in excess of the 
conditional or limited authority is binding 
on the principal as regards such persons as 

have or ought to have notice of such excess 

of authority. 


But in the absence of notice, the principal 
cannot by any instruction to his agent, 
escape liability for acts done by the agent 
which fall within the apparent scope of his 
authority." 


The trial judge concluded that the case did not fall within the 
ambit or purview of exceptions and gave judgement for the plaintirc.. Ga 
appeal to the Alberta Supreme Court, Appellate Division, the case was 
decided against the plaintiff. Clement J.A., of the Appellate Division, 
found that the plaintiff knew about the limitation on the agent's authority 
and that the agent was not an officer of the company authorized to execute 


a contract binding on the company. The judge made the following ES 


"There is no evidence that the company held out 

to Jensen in any way, whether by act or omission, 
verbally or in writing, that the known limitation 

on Kozmeniuk's [agent's] authority had been modified; 
rather, it is clear that Jensen understood at all 
times that the limitation existed." 
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The following dissenting opinion of McDermid J., of the Alberta 


Supreme Court is worthy of attention:°-? 


"As the source of the knowledge of the 
limitation was the Agent, I think Jensen was 
justified in accepting from the same source the 
representation that approval had been obtained. 
It was the practice of the Company to approve 
any transaction by telephone to the Agent. The 
Company did not expect the customer to communi- 
cate with them. They relied on their Agent and, 
in my opinion, Jensen was entitled to rely on 
him also and accept his assurance that the sale 
had obtained the requisite approval." 


oO 
e 


The dissenting opinion is to be preferred because the defendant 
itself did not take sufficient steps to point out the limitation to the 
customers and left the matter entirely in the hands of their agent. Since 
the source of limitation was the agent, a customer would be 
justified in believing the representation of the agent that the required 
approval had been granted by the head office of the company. This is 
the reasoning of the Berryere case, supra. Since the result cf the refer- 


raj in this case was to be communicated through the agent, as in Berryere, 


the court should have similarly held that the applicant could rely on 
the representation of the agent that the risk had been approved. The 
majority decision in Jensen does not augur well for the insuring public 
in Alberta. It means that the consumer who relies upon the agent's 
advice may do so at his own risk. 

When an agent in purporting to bind the insurer exceeds his actual 
authority but his acts are within his ostensible authority, the insurer 


may be bound by those acts and liable to the insured. In Buske v. Potter 


Crd. at 237. 
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ang London o Pidtand Gen, Ins. Co,, the plaintiff had applied for 
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motor vehicle insurance in respect of legal liability and physical damage 
to the car through the defendant's agent, Potter. The period of coverage 
was stated to be six months. The agent was supplied with application 

forms and rates book but was not authorized to issue certificates of 
insurance. The agent accepted the premium and issued a receipt therefor 
indicating that the risk was covered effective July 7, 1964. The agent, 
exceeding his actual authority, also issued a certificate of insurance 
which provided coverage from July 7, 1964, to January 7, 1965. The 
application for insurance was forwarded to the head office of the company 
for approval. The insurer later sent a notice of cancellation of the 
binder on July 24, 1964, to the agent, but no communication was made to 

the plaintiff until after the accident. The company, in the meantime, 

had retained both the application form and the premium. Following a 

claim, the insurer) denied that any contract of automobile insurance existed 
between it and the plaintiff as it contended that the binders were normally 


2 


issued for fifteen days. Anderson, C. Ct. J., found for the plaintiff 


on the following premias: 


"In my view, John Potter [the agent] held himself 
out as the ostensible agent . .. at least to the 
extent of having the right to issue insurance 
liability certificate that he did issue... 

The defendant Potter may have exceeded his 
authority as far as his principal... 

was concerned, but he did not exceed his ostensible 
authority in so far as the plaintiff was concer- 


ned when he issued the insurance certificate... ." 


065) GAaD.L.R. (24) 290 (Ont. Co. Ct:). 


32274) at 295... 300. 
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As regards the defence of the insurar that the certificate of 
insurance was customarily issued for fifteen days, the learned judge 
observed that this was irrelevant because it was in fact issued for six 
months. He also held that in the absence of a cancellation notice, the 
plaintiff was entitled to assume that he was fully covered in respect of 
collisions. The insurer was estopped from denying the liability for the 


ae3 
reason that: 


t : ° ° F 
- » . when a premium of insurance has been 


received, together with an application form, 
its retention by the insurer, though perhaps 
not conclusive, raises a strong presumption, 
in the absence of circumstances leading to 
the contrary conclusions, that the insurer 
has accepted the proposal of the applicant." 

The determination of ostensible authority is a question of fact in 
each case. The court rightly concluded that the agent had himself held 
out as the ostensible agent. Moreover, there was nothing in the appli- 
cation form or the certificate to suggest that the agent was not authori- 
zed to issue the certificate in question. It is suggested that the courts 
should lean in favour of finding ostensible authority to protect the legi~ 
timate interest of the insuring public, who must rely on the authority 
which the insurance agent appears to possess. 

The insurer is liable for the acts of its agent falling within 
his apparent or ostensible authority not only to the insured but also to 


the collision victims. 


2 : 
In Code v. British America Ass. Con,” % one McCastlin had purchased 


Naat SOLER 


324 (1972) 29 D.L.R. (3d) 264 (Ont. H. Ct.). 
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a 1958 Vauxhall automobile from the plaintiff, McCastlin could not 
transfer the ownership of the vehicle as he was not insured. He approached 
the defendant's non~recording agent for insurance coverage. The agent 

had "full power and authority on behalf of the company to receive pro- 
posals for insurance, countersign and deliver binders, interim cover notes, 
renewal and other certificates, endorsements, permits and policies. ..." 
No application for insurance was made, no premium paid and no policy was 
issued. The defendant's agent, over-stepping his express authority, 


ed an insurance liability certificate which was used in transferring 


fH 
167) 
st] 
& 


the ownership to McCastlin. At the time of the accident, McCastlin was 
driving a 1953 Volkswagen borrowed from the plaintiff since his car was 
undergoing repairs. As a result of the accident, the occupants of the 
other car were injured and recovered judgement against the plaintiff, 
the owner of the vehicle and the estate of McCastlin, since the latter 
had in the meantime died. The accident in question was never reported 
to McCastlin's insurer. The plaintiff was insured with another insurer 
and paid off the judgement against himself to the victims. The plaintiff 
being unable to recover from the estate of McCastlin brought an action 
against the defendant, the insurer of the latter. 

The issue was whether the liability certificate could be relied 
on as evidence of insurance coverage. Lieff J., of the Ontario High 
Court, cited the cases of Berryere v. Fireman's Fund Ins, Co., and Murray, 

: = j20 ' ; 

supra, and Wassink v. Western Union Ins. Co. dealing with apparent or 


ostensible authority. In the Wassink case, the plaintiff was issued a 


pink card by the agent of the insurer. No proposal was made and no policy 


me =. 


323 (1964), 49 W.WeR. 404. 
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was issued, The pink card bore a4 policy number but no policy was in fact 


= 


ssued. In the words of Lieff J., of the Ontario High Court, it was held 


, , 326 
in the Wassink case: 


if ms 2 ¢ 
- + »« that an agent having apparent or 


ostensible authority will bind his prin- 
cipal by acts done within the scope of 
such authority even though, unknown to 
the person dealing with the agent, the 
acts extended beyond limits imposed by 
the principal." 


In the Code case, Supra, Lieff J., found that the agent, by issuing 
a liability certificate to McCastlin, had demonstrated that he could bind 
the insurer. McCastlin was, therefore, entitled to rely on the repre- 
sentations of the agent. The plaintiff was, therefore, indemnified in 
respect of amounts already paid by him to the victims. 

The case makes it clear that where an agent exceeds his actual 
authority but acts within the scope of his ostensible or apparent authority 
and issues a liability certificate, the insurer is liable not only to the 
insured but to the third parties who after recovering judgement seek to 
force it against the insurer. 

It may be noted that holding out is a form of estoppel and if the 
agent is held out as having authority to bind the company, any waiver of 
warranty by the agent will estop the insurer from disclaiming liability. 

In Fallas v. Continental Ins. iba thee the plaintiff had applied 
for marine insurance coverage through the defendant's agent in respect of 


physical damage to or loss of his boat. The application for insurance 


filled out by the agent was sent to the insurer without the signature of 
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320 cupra, n. 324 at 273, 


327 11973] brush. L558 at 1345. 
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the plaintiff, The defendant did not require the plaintiff to sign the 
application. The policy issued to the plaintiff bore the counter--signa- 
ture of the agent. The policy contained a clause warranting that the 
insured would not operate the boat outside the designated trading limits. 
The plaintiff made frank disclosure to the agent that he wished to operate 
the boat outside the policy trading limits. The agent said that would 
be all right. The defendant was neither informed nor aware of this at ange- 
ment between its agent and the plaintiff. The boat, while being operated 
outside the trading limits, became a total loss and the plaintiff lodged 
a claim therefor. 

The defendant denied liability on the ground that the plaintiff 
had committed breach of warranty by navigating the vessel outside the 
trading limits. The question to be determined was whether the waiver of 
warranty by the agent was a holding out which could estop the company 
from denying liability. Berger J., of the Supreme Court of British 


: 2 328 
Columbia, had this to say on the matter: 


"There was a holding out by the defendant. 
fr. Fallas [the insured] was led to believe 
that Mr. McGaw [the agent] had the power to 
Waive the warranty. The policy itself said 
that it was not valid ‘unless countersigned 
by the duly Authorized Representative of the a 
Company' . . . Continental held out McGaw 

as its agent, not merely to solicit appli- 
cations, but also to bind Continental and to 
waive the requirement relating to trading 
tinits.” 


The judge found that the agent had sufficient indicia of authority 
in the power to countersign policies and the plaintiff was, therefore, 


era. at 1851. 
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entitled to rely on such authority, 
It may be interposed here that there is an old English case of 


; $ ae 
Bawden v. London Edinburgh and Glasgow Assurance Tne e where the know- 


ledge of a soliciting agent as to material facts has been held to be the 
knowledge of the insurer. In that case, the plaintiff had only one eye 
but failed to disclose it in the application. The agent knew about the 
disability but did not communicate it to the insurer. The Court of 
Appeal had, therefore, found that there was waiver of the requirement 


by the company and that the knowledge acquired by the agent within the 


ead! 


4 


scope of his apparent authority ought to be imputed to the company. This 


case has, however, not been followed in Canada and little followed in 


330 : 
England. In Canada, the knowledge of a soliciting agent cannot be 
. a : , ; : aN 
imputed to the insurer. According to Mr. Justice Berger: 


"The Supreme Court of Canada has held that 

the knowledge of a general agent or of an agent 
who has authority to bind the company estops the 
company from denying liability. Hastings Mutual 
Fire v. Shannon (1878) 2 S.C.R. 395; Mahomed v. 
Anchor Fire's Marine Ins. Co. (i913) 46 S.C.R. 546, 


LD. ihe 405 


As regards the waiver of warranty in the Fallas case, supra, it has 
been noted previously that a waiver under the provincial Insurance Acts 
must be in writing duly signed by an authorized representative of the 


eters * The above case was, however, governed by the British Columbia 


329 (1892) De Bs oo4. 


330 Holdsworth v, Lanesslive © yorkshire Ins. Go, (1907), 23 ToL sk. oa). 


23) sipea; fees at bat. 


ooo 29BvAlherta Insurance Act, R.S.A. 1970, ¢c.-167. 
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* 333 * i. H 
Marine Insurance Act which does not contain a similar provision. 


The trend of the decisions shows that a soliciting agent cannot 


‘ ‘ 34 
bind the insurer but where an agent has been held out as having 
authority, the insurer will be bound by the acts of its agent provided they 


Beal aps Suara «6 : a ee: 
are within the scope of his apparent authority although he may have excee- 


; P 336 mee: 
ded his actual authority. The insurer will also be liable where the 
te) Pen omer : ; Bee be 
transaction carried out by the agent is acquiesced in. Where an 
insurer places a limitation on the authority of its agent, the 


insurer cannot escape liability unless the limitation was known to the 


insured. If the source of information about the limitation is the agent, 


the insured may be justified in believing that the agent has obtained the 


338 


approval of the insurer. On the contrary, it has been held that a 


ct 


third party cannot recover unless the known limitation was modified by 
, mes 339 
the principal to the knowledge of the former. 
In view of the lack of knowledge on the part of the insuring public 


as to the classes of agent, their authority to bind the company, and 


Bo? SB YC. L700, he 231. 


334 


Gen, ine. Co, v. Leger [1952] "2 S3c.R. "3. 


> 2 NeCoy v. Alliance Ins. Co., [1951] 2 D.L.R. 296; Fallas v. Continental 


Ins. Co., [1973] I.L.R. 1-558 at 1848. 


336 Rick v. Potter and London & Midland Gen. Ins. Co., (1965) 54 D.L.R. 
(2d) 290; Code v. British America Ass. Co., (1972) 29 D.L.R. (3d) 264. 


27 penise wv. »Ganada Security Assi.Cow,,(1965) (S5heD.LiRs- (2d) 193. 


335: erryere wv. Fireman's Fund Ins. Co., and Murray [1964] .1.L.R. 1-129. 


337 $hned A ty: South Trail ‘Mobile Ltd., (1972) 28 D.LU.R. (3d), 233, 
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limitations on their powers and the fact that the agent acts for the 
insurers and is remunerated by them, insurers should be bound by the 
acts of their agents irrespective of their classification and the dele- 
gation of authority. The consumer of ins rance should not be under an 
obligation to make enquiries at his own risk as to an agent's power to 
bind the company. Moreover, distinctions between recording and non- 
recording agents as regards their powers to bind insurers are outdated 


and of little relevance to the insuring public. 
3. CASE LAW IN ENCLAND 


AGENTS WITH APPARENT OR OSTENSIBLE AUTHORITY 


Ac era aN ae see es 


In England, as in Canada, if an insurer holds out another person 
as his agent, it will be bound by the acts of such person provided they 
fall within the scope of his apparent authority. It is of no relevance 
that the agent has exceeded his authority and any legal defence by the 
insurer based on such excess of authority may not be admissible. 


: : 340 , 
In Holdsworth v. Lancashire & Yorkshire Ins. Co., the plain- 


tiff had effected workmen's compensation insurance with the defendants. 
The proposal was filled out by the agent of the company and signed by the 
plaintiff. The agent, at the time of application, knew that the plaintiff 
was a joiner and builder but described him in the application as a joiner. 
A policy was later issued with this description. This was objected to by 


the plaintiff. The agent with the permission of Chief Clerk of the insurer 


altered the policy by inserting the word ‘builder" after the word "joiner". 


340 (1907), 23 T.L.R. 521. 
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This was not communicated to the insurer. The plaintiff, however, paid 
a number of premiums on the faith of the policies continuing valid and 
effectual. Following a claim on one of the renewals of the policy, the 
insurer denied liability. 
Bray J., of the King's Bench Division, found that the insurer, by 
receiving continued payments of premium, was precluded from denying the 
fe. ae ann fa e %, 4 . + 
agent s authority to alter the contract. In view of the knowledge posses- 
sed by the agent that the plaintiff was a "joiner & builder", the learned 
judge found that the agent's knowledge was the knowledge of the company. 
Pre s 2. Bad 
The judge had this to say on the matter: 
"The contract must be treated as negotiated 
with a joiner and builder, and not with a 
joiner only, and in that sense the knowledge 
of the agent was the knowledee of the company 
+ «+ « » even if there had been no alteration 
at all in the policy, Holdsworth [the insured] 
would have been entitled to recover and the 


fact that an alteration had been made could not 
in any way prejudice Holdsworth's claim." 


The case of Bawden v. London Edinburgh and Glasgow Assurance 
aps was followed, In the Holdsworth case, the inaccuracy in the pro- 
posal was made by the agent and like the Bawden case, knowledge of the 
facts possessed by the agent was treated as knowledge of the company. 

A similar appraoch in Canadian courts would be desirable in such 
cases, 


Receipt of premiums by an agent does not necessarily bind the 


insurer, but in particular circumstances, where the agent has been 


ee tee 
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342 (1892) 2 Q.B. 534. 
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customarily receiving premiums on behalf ef the insurer, he may bind it 
if he has received payment thereof after becoming aware that the insured 
has breached a condition affecting the validity of the policy. The insurer 
n such circumstances may be estopped from denying the liability. 
; 343 F 

In Wing v. Harvey, the life policy issued to the deceased pro- 
vided that it would become void and insurance money forfeited if the 
insured should go beyond the limits of Europe without the permission of 
the Society's directors. The insured came to Canada but continued to 
regularly remit the premiums to the Society's agent at the place where 


the policy was effected. The agent knew about the breach of the condition 


@ 


but represented to the insured that it did not invalidate the policy pro- 


vided the premiums were not in arrears. The insured died in Canada. 
Following a claim, the Society denied liability. Action brought against 


one of the directors of the Society was tried by the Court of Appeal in 


Chancery. The headnote reads: 


". , . the insurance company must be considered 
to have received constructive notice of the 
breach of condition, express notice having been 
given to their agent; and that, whether the 
company had express notice of the breach or not, 
the conduct of their agent had been such as that, 
at the death of the insured, the policy ought 

to be considered as valid and subsisting." 


The defendant was properly prevented from denying liability because 
of the constructive notice of breach of condition and the conduct of the 


agent in receiving the premiums and transmitting them to the Society. The 


443 (1854)..5 De.C.M..&.G. 265; 23 L.T.0.8. 120. 


2/, 
ants. at 120. 
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agent was, therefore, held out as haying the authority to waive the 
condition of the policy, 

Where an agent acts beyond his actual authority, the insurer can 
repudiate the act provided it acts promptly and the position of the insured 
has not been prejudiced, 

In MacKie v, European Ass. Society,°* the plaintiff had applied 
for fire insurance on its mill and warehouse through the defendant's agent, 
who was also the agent for Commercial Union Ass. Co. The plaintiff had 


carried insurance in the past with Commercial Union, but at the time of 
the new application for insurance he did not know that the agent had 
ceased to represent Commercial Union. The agent received a deposit of 
premium from the plaintiff and issued a receipt therefor which provided 
that "[d]uring the interim the assurance remains in legal force." The 
plaintiff, on learning that the printed form of receipt was on behalf of 
the defendant, wrote a letter to the agent that he would like to be satis- 
field as to the standing of the defendant before consenting to the payment 
of the entire premium. The plaintiff did not hear anything as to the accep- 
tance or rejection of the risk. Before the issue of the policy, a part 

of the premises was burnt down by fire. Following a claim, the defendant 
denied liability on the ground that the plaintiff had repudiated the con- 
tract by his letter to the agent. Moreover, the defendant contended that 
the agent, by not communicating the interim assurance, had miscarried 

the authority. 


The evidence established that the agent had authority to accept or 
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reject risks as he considered desirable and that not a single proposal 
forwarded by him to the defendant was rejected. As regards the repudiation 
of the contract by the plaintiff, Malins V.C. remarked that the intention 
of the plaintiff was not to remain uninsured. With respect to the excess 


} d 
of authority, the learned Vice Chancellor ceeeryed? = 


"The agent bind the company, and they 
can repudiate [interim insurance] if he 
exceeds his limit before the event [less 
happens and afterwards it is too late to 
set up the defence." 


his actual authority but within apparent authority and the insurer fails 
to repudiate the contract before a loss occurs, the insurer will be 
estopped from denying liability.” 

In summary, the jurisprudence on agent's apparent authority in 
Canada and England is to the same effect in that where an insurer holds 
out a person as its agent, it is liable for all the acts of the latter 
performed within the scope of his ostensible authority. 

It is submitted that the rule regarding an agent's mis-statement 
or non-disclosure of material facts in the insurance application should 
be that the agent in filling out the proposal form is the agent of the 
insurer for all purposes of disclosure whatever be the class or category 
of agent involved, and that the latter's knowledge should be imputed to 


his principal, the insurer. 


34654. at 105. 


sal Rally v. London and Staffordshire Fire Ins. Co. (1883), Cab & El. 47 
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4, STATUTORY REGULATION OF ACENTS 


tren tema 


Section 504 of the Alberta Insurance Act, vo70.° 7° a general pro- 


vision, which deals with the function of the agents in collecting premium 


provides: 


(1) An agent or broker shall, for the purpose 
of receiving any premium for a contract 
of insurance, be deemed to be the agent of 
the insurer notwithstanding any conditions 
or stipulations to the contrary." 


349 
: ae ee es 349 ; ie 
Section 237 of the Alberta Insurance Act, 1970, dealing with 


life insurance contracts provides: 


"(1) Subject to any provisions to the contrary 
in the application or the policy, a 
contract does not take effect unless 


(b) payment of the first premium is 
made to the insurer or its authorized 
agent." 


Statutory condition 4 enacted under section 223 of the Alberta 


; Ee o5U : . ee L : ; 
Insurance Act, 1970, which deals with fire insurance, provides that 


"any change material to the risk... [be] promptly notified in writing 


vf 


to the imsurer.or its. local agent . « .. Similarly in automobile insur- 


ance, statutory condition 1 under section 288 of the Alberta Insurance 


Act. eh ge stipulates that "(t]he insured . .. shall promptly notify 
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the insurer or its local agent in writing of any change in the risk 


material to the contract. . a 


© e 


vag 
Similar legislation exists in other ee ee 


The Insurance Acts of the Provinces of Alberta, British Columbia, 
Manitoba and Ontario are silent as to the effect of misrepresentation or 
non-disclosure in an application for insurance completed by the agent. 
ft may be interesting to note that the Legislature of Quebec has taken an 
enlightened step in stipulating in its Insurance Act that where the appli- 
cation is completed by company's agent, this shall be deemed an act of 


the insurer. Statutory condition No. 1 enacted under section 240 of the 
ee ya : es P : 
Quebec Insurance Act, 1964, relating to fire insurance provides: 


"If any person insures his buildings or goods 
and causes the same to be described otherwise 
than as they really are, to the prejudice of 

the company, or misrepresents or omits to 
communicate any circumstance which is material 
to be made known to the company, in order to 
enable it to judge of the risk it undertakes, such 
insurance shall be of no force with respect to 
the property in regard to which the misrepresen- 
tation or omission is made; but when the appli- 
cation is made out by the company's agent, such 
application shall be deemed to be the act of 

the company." 


This provision has the happy effect that an applicant does not 


suffer the consequences of misrepresentation or non-disclosure made by 
: 354 
the agent when completing the proposal form. 


SF trarencs Actst 5s. 223(4) R.S.A. 1970, c. 187, equivalent provisions: 


Bree G4) Re S41 B.C. 2 15960,0c. 197i 6.-142(4) R.8.Mi pl O70, ein le 40: 

BML ced At Rates Opn deed ens cats GS. 2O0CL) KR. ashe 19/0, c Los, equi= 
Valenteaneislation: .a@< 22201) RibyB.t 19G0 ce 107s te. 237) C9 
Rel, 0/0, co. 1-40, (6, 2051) 8.8.0. 1970 cw 224, 


ee, tone ce 205, 


32S err Insurance Co. of Paris v. Monette (1924) 38 Que. K.B. 309-11 


[Application completed by insurer's agent and signed by the proposer, 
[Continued on next page. ] 
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It is submitted that this provision is desirable inasmuch as it 
protects the legitimate interest of the insuring public. Similar pro- 


visions should be made in other provincial Insurance Acts. 


>. IMPUTED KNOWLEDGE 


On the question whether the agent, in completing the proposal 


form, acts as the representative of the insured or insurer, two conflicting 


F ; 5 
views have been advanced. Ivamy has put them thus: es 


"According to the first view which has been 
Severely criticized, the knowledge of the 
agent acquired during the negotiations, is 
imputed to the insurers, and the policy is 
accordingly valid, whether there was an 
omission256 or mis-statement,39/ According 
to the second view, the agent's knowledge is 
not imputed to the insurers and they are 
entitled to avoid the policy on the ground 
that the duty of disclosure has not been 
discharged, "298 


In accordance with the first view, it has been held in England 
that where the insured was an illiterate person and had only one eye and 


the proposal form for accident insurance completed by the agent omitted 


this fact, the knowledge is to be imputed to the company provided this 


[Continued from previous page. ] : 
an illiterate person. The agent knowingly described the premises only as 
a boarding house when it was also used as a grocery store. ] 


eee J General Principles of Insurance Law 495 (2d ed. 1970). 
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Bawden v. London, Edinburgh and Glasgow Ass. Co. [1892] 2 Q.B. 534, 
C.A. (accident insurance). 


2 ane oe v. National Life Ins. Society (1892), 8 T.L.R. 648, C.A. 
(life insurance). 


=" Sategar v. Rock Life Ass. Co. [1902] 1 K.B. 516 (accident insurance). 
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was solely the fault of insurer's agent and there was no breach of duty 
Pdtantosu Me ee SP. ns 59 
6) isclosure on the part of the insured. 


Conversely, the second view that the knowledge of true facts pos- 
sessed by the insurer's agent is not to be imputed to the insurance com 
pany hes been followed in England and Canada. It is based on the ¢round 
that the insurer in determining the extent of the risk and its accept- 
ability or otherwise, is guided by the disclosures made in the application 
for insurance. The insurers are, therefore, entitled to assume that 
whatever is stated in the application discloses not only the truth but 
the whole truth and any knowledge possessed by the agent which is incon- 


sistent with the disclosures made in the application is not to be imputed 


to the insurers. According to this view, the agent, in completing the 
application form, momentarily ceases to be the agent of the insurer. 


A detailed statement of the law that has emerged as a result of the 


. ' ; e : 360 
second view is to be found in Halsbury's Laws of England: 


", . . , where the proposer himself signs the 


proposal form, as is usually insisted upon by 
insurers, by signing he adopts whatever answers 
the agent has inserted and makes them his own. 
This is clearly the case where he reads and 
approves the answers before signing: but the 
position is the same if he chooses to sign the 
proposal without reading them, or if he signs 
the form when it is blank, leaving it to the 
agent to insert the answers later. It is irre- 
levant to inquire how the inaccuracy arose; or 
whether the agent acted honestly or dishonestly; 
or whether the agent had forgotten or misunder- 
stood the correct information he had been given; 
or whether the answers were a mere invention on 


So es een eee cn enna 


Oo onee, Te ots 


30059 Halsbury's Laws 204-5, notes (i to s) (3d ed. Simonds 1958). 
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the part of the agent; if the result is 
that inaccurate or inadequate information 
is given on material matters’, “or that 2a 
concractual stipulation as to accuracy or 
adequacy of any information given is broken, 
it is the proposer who has to suffer," 
This has been epitomized in the 'Newsholme rule" followed in Canada. 
tay a e - 4 
The "rule" has not been reversed SO Tar except in Quebec, although excep=- 
tions to the "rule" have been found in other provinces. The "rule! is 


entirely unsatisfactory inasmuch as it places the innocent insured at the 


mercy of the non-disclosure or misrepresentation of the agent in whom 


the former places entire reliance. The circumstances giving rise to the 
. pie a ye. Z 361 
case or Newsholme Bros. v. Road Transport and General Ins. Co. may 


now be briefly examined. 

The plaintiffs made a proposal for automobile insurance in January, 
1927, for their motor-bus. The application form in question was filled 
in by Willey, the insurer's agent, and signed by H. Newsholme, a partner 
of the plaintiff firm. The proposal form contained a "basis clause" and 
the insured by subscribing his signature to the application form war- 
ranted the accuracy and bona fides of the answers written and that no 
information was withheld. 

The motor—bus was involved in an accident. It sustained damage 
and the passengers suffered injuries. A claim therefor was rejected by 
the insurer who contended that the proposal form contained untrue answers 
and that the disclosure of true facts might have influenced the acceptance 
of the risk. Following a reference to the Arbitrator, answers to the 


following questions were found to be false: 


es 


Poti 590) 2 K-B. 356 C.Ay 
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"(7) Have you previously been insured for 
motor risks? If so, give name of company." 
Answer: "Atlas." "(8) Have any insurers 

at any time in respect of any motor vehicle: 
(a) declined your proposal, or cancelled or 
not invited renewal of your policy?" Answer: 
"No"; "(b) required increased premium or 
special conditions on renewal, or required 
you to carry the first amount of each loss"? 
Answer: "No". "(14) State hereunder parti- 
culars of all claims made or accidents which 
have occurred in connection with any motor 
vehicles owned by you, or under your control, 
during the past two years, whether insured 
Of hots” 


A schedule drawn up by the agent revealed four accidents over the 
preceding two years. The arbitrator did not determine what the true ans- 
wers would have been but found that the answers as written were untrue in 
material respects. The arbitrator was, nevertheless, of the opinion 
that Newsholme had disclosed the true facts to the agent who, for unas- 
certained reasons, did not write down the correct answers. As to the 


: : 362 
reasons for the incorrect answers, the arbitrator speculated: 


"It must be either: (i) that he [the agent] 
unintentionally wrote untruths, because (a) he did 
not understand Newsholme's communication to him, 
or (b) forgot what he was told, or (c) did not 
understand the questions asked; or (ii) that he 
intentionally wrote down untrue facts to earn 

his commission." 


As to the capacity of Willey, the agent, the arbitrator came to 
the finding that Willey was appainted in writing under the Agency Manager 


of the company and supplied with proposal forms to solicit insurance 


business and collect premiums. The arbitrator concluded that the insurer 
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was liable for the claim as the latter, through its agent, had full know- 
ledge of the true facts. This finding was, however, reversed by Rowlatt, 


the. trial. judge. 


On appeal to the Court of Appeal, the celebrated rule was laid 


263 
down by Scrutton L.J. thus:°°° 


't rr) ¢ * 
» - » Willey [the agent] was writing the answers 


as the amanuensis of Newsholme, whose answers 
they were to be; and after Willey had written the 
answers, Newsholme signed the proposal, and must 
be taken to have promised the truth of what he 
Signed. I do not understand how in receiving 

the information as to these answers, Willey 

can be taken to be anything else than the agent 
of the person whose answers they are to be, and 
must be taken to have written them and promised 
they were true." 


As regards the knowledge of the agent concerning the falsity or 


‘ ‘ ‘ 364 
otherwise of the answers written, Scrutton L.J. had this to say: 


"If the answers are untrue and he [the agent] 
knows it, he is committing a fraud which 
prevents his knowledge being the knowledge 

of the insurance company. If the answers 

are untrue, but he does not know it I do not 
understand how he has any knowledge which can 
be imputed to the insurance company." 


Scrutton L.J., therefore, reached the conclusion that a person who 
signs a proposal form for insurance without reading it, cannot avoid the 


consequences of his negligence if he fails to detect the concealment or 


misrepresentation made by the agent. He cannot thereafter allege that 


the agent, in completing the application form, is the agent of the insurer. 


WPsusvay n. 361) ati364: 


30454, at 375-76. 
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The case was, therefore, decided against the insured. 

The above findings have proved most damaging to the interest of 
the insuring public. The rationale of the case finds its support from 
an out-dated philosophy that an agent is employed merely to solicit 
insurance business and procure proposals and that he cannot bind the 
company. When the agent is supplied with stationery, proposal forms, 
rating book, authorized to collect premiums, issue receipts therefor, 
deliver policies and to receive notice of changes material to the risk, 
the insurer, by necessary implication, holds out the agent as empowered 
to bind the company. If the insurance companies want their agents ta be 
merely soliciting agents with no authority to bind the company, they 
should not cloak their agents with all the trappings of authority to act. 
Moreover, they should be required to take the precaution of indicating 
to the applicant in the proposal forms that the agent has no authority to 


bind the company. 
ie APPLICATION OF NEWSHOLME RULE IN CANADA 


In Rocco v. Northwestern National Ins. coe it was held that 
where an application for insurance is made through the general agent of 
the company who is authorized to issue policies, and the application, to 
the knowledge of the agent, contains material false statements knowingly 
made by the applicant, notice to or knowledge of the agent is not notice 
to or knowledge of the insurance company. 


The facts leading to the Rocco case were that an application for 
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automobile insurance was made through the general agent of the insurer. 
The application contained the question: "Has any company cancelled, de- 
clined to renew or issue automobile insurance to the insured?", to which 
the plaintiff answered "no". In fact the plaintiff had two previous 
policies of automobile insurance cancelled. This application was signed 
by the plaintiff. The agent of the insurer was fully aware of the can- 
cellation of earlier policies. 

Following a claim, the insurer repudiated liability on the ground 
of misrepresentation as discussed above. An action was brought to recover 
indemnity under the contract of insurance. It was contended on behalf of 
the he yah that the authority of the agent to issue policies prevented 
the insurance company from disputing the contract or setting up misrepre- 
sentation as a defence. Hodgins J.A., of the Supreme Court of Ontario, 


’ Fd 


Appellate Division, rejecting the contention of the plaintiff, ated 


"Y do not think the agent's authority included 

the right to deliver a policy containing a mis- 
statement which, to the knowledge of the agent 
himself, would make it void... fhis] was a 
fraudulent act as against the company, not covered 
by any authority possessed by him." 


Middleton J.A., of the same court, discussing the effect of know- 


ledge possessed by the agent, said: a 


") . . notice to or knowledge of an agent is not 
notice to or knowledge by the company unless the 
circumstances are such as to justify the opinion 
that the agent would be likely to communicate the 
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information to those in charge of the 
affairs of the company." 
According to Middleton J.A., the insurer will not be bound by the acts 
of the agent unless it can be established that the former actually knew 


about the true facts or having received notice thereof failed to rescind 


the contract entered on his behalf. The Newsholme rule was thus followed. 


The result may be fair in that the insured committed a fraudulent act, but 
the reasoning of the court is open to question on several other grounds. 

It is respectfully submitted that the approach of Middleton J.A., 
as reflected in the above statements is based on fiction. When the manage= 
ment of an insurance company appoints an agent to act on its behalf, they 
must ensure that the person selected is of high moral character with 
sufficient background of insurance and other education. Moreover, he 
should be honest, and should be sufficiently remunerated so that his 
personal interest in earning the commission does not override the interests 
of the insurer and insured. In spite of this, if the agent acts in fraud 
against the company or if he acts honestly but prejudices the interest of 
the company, there is no reason why the insurer should not be bound by 
the acts of its agent. It seems manifestly unfair to allow insurers to 
benefit from the profitable acts of their agents and to disclaim respon- 
sibility for those which are prejudicial to their interest while also 
retaining the premiums. The duty of the agent is to act in the best 
interest of the insurers and the insuring public, but if the agent does 
breach his duty, the insurer should have the normal recourse in agency 
against him. Thus agents can be penalized for their fraudulent or negli- 
gent conduct without penalizing innocent insurance consumers. 


The fictional aspect of the opinion of Middleton J.A. may now 
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be contrasted with the approach of Taylor J.A,, in Mount Hope v. 
i) 
Findley:°°” 


"An express notice to a treasurer of a 
municipality is not constructive but 
actual and express notice to the munici- 
pality when the matter pertains to the 
functions of the treasurer. In law it is 


the municipality acting, not the treasurer." 


This approach is to be preferred because it protects the 
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of the public dealing with the municipality through its representative, 
the treasurer. Notice to or knowledge of the agent should likewise be 
treated as notice to or knowledge of the insurance company and the latter 
should be bound by any fraudulent act or failure on the parts of its agent 
to discharge his duties properly. 
$ c o. = + 370 og 
The case of Salata v. Continental Ins. Co., was decided on 

grounds similar to those in the Rocco case supra. In Salata, the facts 

; ; Ped at ase a ; ; 
of which have been discussed earlier, the plaintiff applied for fire 
insurance through the soliciting agent of the insurer, who had no 
authority to bind the company. The application was completed by the 
agent and signed by the applicant. The plaintiff, to the knowledge of 
the agent, misrepresented that his farm had oil burning equipment which 


operates without a chimney. In fact there was no such equipment installed 


at that time. Instead, the plaintiff later used a home made apparatus 
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36955 cask. LR. 40, [1921] 3 W.W.R. 658, 66 D.L.R. 660 (C.A.). 


37051948] 0.8. 270, 15 I.L.R. 38, [1948] 2 D.L.R. 663, affirming 14 
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of his own contrivance, which increased the fire hazard resulting in 
damage and the claim in question, The insurer denied indemnity to the 
plaintiff, alleging misrepresentation and fraudulent omission. The 
question to be determined was whether the kn wledge acquired by the 
agent during negotiations and as a result of inspection of the premises 
was to be imputed to the company. 

McFarland J., gave judgement for the insurer and was affirmed on 
appeal. Robertson C.J.0., cited the Newsholme case, supra, as authority 
for the proposition that the agent, in filling the proposal form, is 
considered the amanuensis of the proposer and that the knowledge of true 
facts possessed by the agent is not to be imputed to the insurance 
company. The judge also quoted the following passage from the decision 

See a4 peel 1: P ne 
of Supreme Court of United States in New York L. Ass. Co. v. Fletcher: 

"Tt would induce great uncertainty in all 

business transactions, if a party making 

written proposals for a contract, with 

representations to induce its execution, 

should be allowed to show, after it had 

been obtained, that he did not know the 

contents of his proposal, and to enforce it, 

notwithstanding their falsity as to matters 

essential to its obligation and validity. 

Contracts could not be made, or business 

fairly conducted, if such a rule should 

prevail; and there is no reason why it 

should be applied merely to contracts of 

insurance." 

The appeal was dismissed and the insured was unable to recover 
in spite of the fact that the agent had inspected the farm premises and 


inserted wrong answers in the application. 


As regards the above opinion of the Supreme Court of the United 


372 (1886) 117 U.S. 519 at 529. 
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States, it is respectfully submitted that this opinion puts "business 
convenience’ above the interest of the insuring public. Moreover, the 
nature of insurance transactions compels the proposed insured to rely 
heavily on the agent of the insurer. The applicant is not possessed with 
a knowledge of materiality and the requirements of the insurance company. 
The proposer, by allowing the agent to fill in the form, does not neces~ 
sarily authorize him to supply incorrect answers, and it would be unfair 
if the agent could earn his commission and the insurance company retain 
the premiums without any fauit on the part of the insured. The agent 
being the representative of the insurance company, the latter must suffer 


the consequences of the agent's .cts or omissions. 
(a) EXCEPTIONS TO THE NEWSHOLME RULE 


Aes. erent eae 


The most frequent exception to the "rule" is the case of "apparent 


authority" where insurers have held out their agents as having authority 
and the proposer has relied on such holding out and prejudiced its posi- 
tion. The courts, in such instances, have held that insurers are bound 
by the acts of the latter which are within the scope of their ostensible 
authority. The cases of Berryere v. Fireman's Fund Ins. Co. and Murray, 


and Jensen v. South Trail Mobile bapeanes on the subject, have been dis- 


cussed iat ena 


Apart from the cases on apparent authority, the courts in Canada 


3731965) 51 D.L.R. (2d) 603. 
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have found exceptions to the Newsholme rule where the applicant for 
insurance is illiterate or unable to read or understand English and the 
agent, having inserted wrong answers, does not read or explain them. 

In Istvan v. Continental Casualty’’® the plaintiff, a foreigner, 
who could not read or understand English, applied for accident insurance 
coverage through the insurer's agent, The application containing false 
answers was filled in by the insurer's agent. The false answers were 
neither read nor explained to the applicant in any language which he 
understood. 


Following the issuance of the policy, the plaintiff was shot and 


consequently became wholly incapacitated. A claim was lodged against the 


insurer who denied liability on the ground that the insured had failed 
to disclose in the application the existence of a previous policy, a 
claim thereunder and cancellation of policy. The evidence established 
that the agent did not ask any question about the facts misrepresented. 
Rather, the agent managed to get the blank application form signed by the 
plaintiff and filled in the information afterwards. O! Conners deguaé 
the Alberta Supreme Court,accepted the testimony of the plaintiff and 
rejected that of the insurer's agent. The court found that the plaintiff 
did not make or intend to make a misrepresentation. 

The insurer, citing the Newsholme case as authority, contended 
that the insured by signing the proposal form had bound himself and by 
bringing the action adopted the policy containing untrue statements. The 


7 
judge, dealing with this contention, renackeds= u 
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oie ~ . © 
"It seems to me it cannot fairly be said 
that the plaintiff signed a promise that 
certain statements were true and as he 
could not read them he could not know 
them to be untrue." 

The case was decided in favour of the insured and the insurer was 
wequired to pay. A number of cas 378 ‘i 

mbe cases were cited by the defendant where the 
agent had written false answers. These were distinguished on the ground 
that in all those cases, the insured could have read the policy and it 
could fairly be said that he might have adopted it. 

Where the applicant would have read the proposal form and consi- 
dered that the answers were true in spite of the misrepresentation made 
by the insurer's agent, the proposer is not bound by them although 
he signed the application without reading it. This is evident from the 


o79 


case of Lewis v. Northern Assurance Co., which has been discussed 


ee ee ere 


. 380 
earlier. 


The protection offered by such decisions is limited to the rather 
exceptional facts giving rise to these cases. It is submitted that even 
where the insured can read and understand the contents of the proposal 


form but does not do so in reliance upon the agent, he should be extended 


similar protection, as is the case in Quebec. 
(1) INSURER'S AGENT EXPLAINING TERMS--QUEBEC POSITION 


The courts in Quebec have found that the agent in explaining 


3/8) sear v. Rock Life Ass. Co. {1902 ]1 K.B. 516, 71 L.J.K.B.79; Sereda 
Pastry Shop and Baumgartner v. Continental Casualty Co. (1928) 63 ks 
R.337, [1929] 1 D.L.R. 900 (C.A.); Dorsht v. Trans-Canada Ins. Co. 
Pi9OS) Usks 90. 


379 13956) O.R. 404, [1956] I.L.R. 1-221, 4 D.L.R. (2d) 496. 
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terms of the contract, is the agent of the insurer. 


ad 7 sf 1 ° 3 8 iE a 
In Great West Life Ass. Co. v. Paris, the applicant, a young 


hockey player, on the suggestion of plaintiff's agent, took out an acci- 
dent insurance policy. The application form contained the question: 
"(8) Do you participate in... any of the following organized sports: 
football, rugby, lacrosse, hockey, . . .?"' The applicant asked the agent 
about the implication of the term “organized sports" to which the agent 
replied that it signifies an organization where players are rewarded 

for their participation in sports. The applicant, on being told this, 
answered the question in the negative. This was written by the agent in 
the application form for insurance. The agent at that time fully knew 
that the insured was intending to play hockey as a member of an amateur 
hockey club. 

The insured was totally incapacitated following a knee injury in 
a hockey game. A claim was rejected by the insurer who deposited, into 
court; the premium paid by the insured and sought a declaration voiding 
the policy. 

The agent responsible for the misrepresentation was a fully ac- 
credited agent of the company. He was cuupiuied with stationery, proposal 
forms, manuals, authorized to collect premiums and issue receipts there- 
for. The agent had also undertaken special agent's courses. 

The trial court awarded judgement in favour of the insured which 
was affirmed on appeal. Galipeault C.J. discussing the position of the 


ae aoe 
agent in explaining the terms of the contract, said: 
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38151959] Que. Q.B. 340 (C.A.). 
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Crawford, Cases on the Canadian Law of Insurance 268 (1971). 
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"In furnishing [Paris] with the above 
mentioned explanations, the agent was 
acting on behalf of the instirar whom 

he represented exclusively, and this 
agent was acting within the terms of his 
authority . . . Armed with this mandate, 
[authority to act as a fully accredited 
agent] it does not seem possible that 
Auger was not the [insurer's] agent when 
[Paris] signed the application on company 
forms, particularly when Auger filled in 
the forms in the circumstances mentioned." 


The Chief Justice also found for the respondent on the ground 
that the appellant had not taken the precaution of indicating in the 
application form that the agent had no authority to explain or advise 
about the questions. Furthermore, the Chief Justice found that the term 
"organized sports" was ambiguous and, therefore, construed the contract 


contra proferentem. 


The case was decided on 3ust and reasonable grounds because the 
respondent had reason to believe that the agent in negotiating the contract 
had the authority to explain its terms. 

: 6. 42. Soy 383 

In another Quebec case of Compagnie Equitable v. Gagne, the 

agent, in explaining the scope and intent of a question, was treated as 

; ’ setes04S * 
the agent of the insurer. The case has been discussed earlier and will 
be briefly taken up here. 

In the Gagne case, the agent of the company, in completing the 
application form, represented in good faith that the applicant did not 


have to reveal the previous two accidents as no claim on any insurer was 


involved. The agent was the general agent with authority to bind the 


3831966) 58 D.L.R. (2d) 56 (Que. C.A.) 
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insurance company. Following a claim, the insurer denied liability for 
non-disclosure of previous accidents and sought a declaration from the 
court voiding the automobile policy. This was not granted by the trial 
court. On appeal to the Quebec Court of Appeal, Choquette J., adopted 


the following opinion of Mr. Justice Hyde in Great-West Life Ass. Co. v. 
85 


ee 
Paris: 


€ 


", . . the insurer's agent was his duly authorize 
representative for sit purpose of soliciting and 
receiving application rv insurance and as the 
insurer has not paked, the precaution of indicating 
in the form that the agent had no authority to 
interpret or advise in connection with the question 
asked therein, the agent's action in doing so was 
within his apparent authority and the applicant 
was entitled to assume that he could rely 

his assistance. The insurer is bound by the act 
of its agent within the scope of his ane and 
cannot complain of the answer given." 


Mr. Justice Hyde's opinion was based, inter alia, upon the 


ge 386 
following passage from Porter, Law of Insurance: 


", . . if the agent puts his own construction on 
facts stated by the assured, and deduces erroneous 
answer, which he writes down assuring the applicant 
that it is the proper one on the facts stated an 
the one insurer wants the insured is not precluded 
by his warranty from showing the circumstances 
under which the answer was made." 


The result of the Gagne case was that the appeal of the insurer 


was dismissed and the insured was able to recover. 


It may be noted that Quebec Courts have recently decided two cases 
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11959] Que. Q.B. 340 at 349-50 (C.A.). 


SOOM siete © Lint of Insurance 422 (8th ed. 1933). 
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of Patrick v. Maryland id Casualty coy 387 and Levinson v. Canada Life Ass. 


tr RN a EE pe 


ft 


Cocoa: in which the agent was treated as the representative of the company. 
The cases did not involve any non-disclosure or misrepresentation. In the 
Patrick case, supra, the insured had verbally informed the agent about the 
loss, who notified the wrong insurer. In the Levinson case, supra, the 
agent had told the insured, while applying for conversion of -a term policy, 
that he was fully covered pending approval of head office. Following a 
claim before the acceptance of the application, the insurer was required 
EOupay. 

(41) INSURER'S AGENT NOT EXPLAINING TERMS 

In Valgardson v. Contingency Ins. Co.,°°” decided by the Manitoba 
Queen's Bench, the insurer's agent had failed to explain to the plaintiff 
the significance of the word "select" written by him in the application 
for automobile insurance. It was held that where the agent is authori- 
zed to negotiate a contract, he has by necessary implication, authority 
to explain their terms and if he fails to discharge this duty, the insurer 
will be liable for loss. This case has been discussed in detail ree 
Geek AGENT ANSWERING QUESTIONS WITH A DASH 
The position would be different from the one discussed above, 


where the agent of the insurer does not answer the question in the appli- 


cation, but merely inserts a dash. The cases of Gabel v. Howick Farmers 


$1971] I.L.R. 1+399. 
STho2N. 2. Les. 16458. 


38916 W.WeR. 177, [1955] I.L.R. 1-199, [1955] 5 D.L.R. 649 (Man.). 


a7 a pea , f. 254. 
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Mutual Fire Ins. Co," and Hanson Vv. Queensland Ins, Co,>° have been 
discussed ear ie?” but will be taken up here sf 3 & 

uf aken up here to discuss the agency 
aspect, 

In the Gabel case, supra, the agent had authority to receive appli- 
cations, collect premiums, issue interim receipts and to bind the company. 
The plaintiff, who had carried insurance with the defendant in the past, told 
the agent that he apprehended incendiarism and desired increased insurance. 
The plaintiff signed a blank application form which was later filled in 
by the agent, who answered the question relating to incendiarism with a 
dash. The application specifically provided that the agent, in completing 
the proposal form, was to be the agent of insured. A fresh policy with 
increased coverage was issued by the insurer on the basis of this appli- 
cation. Following a loss by incendiarism, indemity was denied to the 
insured. 

Masten J., of the Ontario High Court, found that the agent, acting 
in a dual capacity, had failed to discharge his duty to either by not 
answering the question in the application or by not disclosing the 


s 3 
material facts to the insurer. The learned judge remarked: te 


"If the question 'Is incendiarism threatened 
or apprehended’ had been answered 'No', I would 
have no difficulty in determining that the 
plaintiff Gabel was responsible for misrepre- 
sentation of material fact, and that company 


eo 40 O.L.R) 15k. 98D. R139. 


et MoWeR. 2155-37 DelsRa (2d) 131, (1966) 2.L.k. dali (Ales. S.C.) 


gs notes 116 & 122, chapter one. 
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were not liable on the policy... If, 

on the other hand, this question had not 

been printed on the application,s. goyenotice 
to such an agent as Fallis was notice to the 
company but the actual situation is neither the 
one nor the other of these," 


The defendant had accepted the risk without requiring an answer 
to the question of incendiarism. The judge, therefore, found that the 


insurer had waived the question in the printed application. As to the 


ea tee ; ee, 
disclosure made to the agent, the judge remarked: 2 


disclosure to the company 
disclosure made dehors the 


"I think that was 
{referring to the 
answers in the application] and that any provision 
to the contrary in the conditions or in the 
application is unreasonable, and therefore 
ineffective." 


aC 
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ry 
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The judge, however, made it clear that he was not laying down a 
general proposition but was confining his ruling to the facts of the 
case. 

The insured was saved from the act or omission of the agent as 
the court had found waiver of information. If the question had been 
answered in the negative, the insurer would have been bound by the misre- 


presentation of the agent. 


In Hanson v. Queensland Ins. igha a the plaintiff had applied for 


fire insurance coverage through the insurer's agent. The application 
was completed by the agent and signed by the plaintiff without reading 


it. The agent had placed a dash in answer to a question relating to 
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cancellation of previous fire policy. Following a claim, the liability 
was avoided on the ground of fraudulent non-disclosure or misrepresen-— 
tation of previous insurance. An action was brought to recover indem- 
nity. The agent testified that the plaintiff did not tell him about 
the cancellation of his earlier policy and the insurer's refusal to 


renew it. The agent also pleaded that his practice was to place a dash 


Kerby J., of the Alberta Supreme Court, accepted the test imony 
of the insurer's agent and found that the plaintiff's oral answer to the 
question was that no previous policy of fire insurance had been cancelled 
in respect of the same risk. The judge concluded that there was fraudu- 
lent omission or misrepresentation on the part of the insured which avoi- 
ded the policy. The practice of the agent in placing a dash where the 
answers were negative or inapplicable was accepted by the sr as correct. 
The plaintiff was, therefore, unable to recover. 

The decision in this case may be contrasted with the approach 
reflected in the Gabel case supra where the court had found that the 
insurer by accepting an application with a dash and without requiring an 
answer to the question had waived the question in the printed application 
and that disclosure outside the written answers was disclosure to the 
company. 

In the Hanson case supra, the approach of the court was diffe- 
rent because it felt that the insured had told a lie. The result of the 
case may be fair but it is submitted that the court should have laid down 
a qualified ruling that where a question is answered with a dash and the 


non-disclosure results as a fault of the agent, the insurer is deemed to 


have waived the information. Such a “rule" might prevent this decision 
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from being indiscriminately followed by the ecourts*in? future. 

The approach in the Gabel case supra, is to be preferred because 
it protects the legitimate interest of the innocent insured. 

In Ment eapaae %4 however, an answer 1 with jash h > 

» an answer penned with a dash has been 

treated as a negative answer. 

it is submitted that in the absence of clear-cut legislation a 
shrewd agent, in the Provinces of Alberta and Manitoba can get away from 
the effect of false answers merely by placing a dash and the insurer, 
by retaining the premiums, will benefit from the act or omission of its 
agent. This is potentially injurious to the interest of the insuring 


public and calls for suitable statutory amendments. 
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An attempt will now be made to show the effects of a misrepresen- 
tation made by the insurer’s agent where he completes blank portions of 
a proposal form already signed by the insured. 

In Blanchette v. re ted ae a case recently decided by the 
Supreme Court of Canada, the insured had applied for fire insurance 
coverage for its granary and for a public liability policy through the 
insurer's agent. Answers to a number of questions in the application 
were written down by the agent and the plaintiff merely signed the appli- 
cation without reading it or having it read over. Two days after the 
execution of the form, the plaintiff applied for another type of coverage, 


i.e., automobile insurance for his tractor. The agent advised the 


39 Tey a. Merit. Ins...Co.  J1971). L.leR. d-417 at 1274. For discussion 
of the case see n. 282 supra. 


398 (1973) 36 D.L.R. (3d) 561 (S.C.C.). 
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plaintiff that he need not complete another application form. Rather, 
the plaintiff should give him the serial number of the vehicle and the 
agent would complete the portion of the application dealing with "Farm 
Equipment’ which was not filled in when the application was signed. 
The serial number of the vehicle was furnished to the agent who later 
completed the form and submitted it to the insurer. No policy was, 
however, issued before the loss. 

The agent, at the time of application for insurance, had represen~ 
ted to the plaintiff that he was covered until the company rejected the 
application. The application was rejected fifteen days aiter the exe- 
cution of the application. In the meantime the loss had occurred. The 
question to be determined was whether Raiche, the insurer's agent, had 
authority to bind the company between the date of the application and the 
time it was either accepted or rejected by the insurer. 

The insurer also denied liability on the ground that the insured 
had given a false answer to the question: "Will any farm equipment be 
used for logging, forestry, brush cutting or saw mill operations?" The 
insured admitted that the tractor was to be used for brush cutting which 
was a "real bad" fire hazard, but contended that the questions concerning 
the farm equipment were never put to him by the agent nor answered by him. 

The agent was authorized not merely to solicit business but also 
to fill in the application forms. He was supplied with rate manuals, 
empowered to collect premiums and issue receipts therefor. 

Judgement at trial given in favour of the plaintiff was reversed 
on appeal to the Saskatchewan Court of Appel on the ground that the agent 
was acting as the agent of the insured and not of the insurance company. 


On further appeal to the Supreme Court of Canada, Pigeon J., ina 
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majority judgement, decided in favour of the appellant on the basis that 
the insured had no means of verifying the correctness of the answers 
later written by the agent. As to the effect of faise answers inserted 


by the agent, after the plaintiff had signed the form, the judge 


399 
remarked:~*~ 


"I cannot agree that an applicant for 

insurance who signs an application form 

leaving a part concerning 'farm equipment' 
completely blank and whe later applies for 

this type of coverage and authorizes by 
telephone the company's agent to complete 

the form for that coverage, must be in the 

same position at law as if he had signed 

the form without reading answers previously 
entered by the agent .. . he [the applicant] 
had no means of verifying the correctness of 
the form as completed. In my view, it is 
unfair to hold that he should suffer the conse- 
quences of Raiche's [agent's] failure to 
complete the form properly 


, { : we : : 400 
In his dissenting opinion, Ritchie J., stated: 


ws ss an appiicant for Insurance who .- . % 


authorizes the agent by telephone to fill in 
a part of the application which had been left 
in blank over his signature is in the same 
position at law as an applicant who has 
signed a form without having read the answers 
which have previously been entered upon it by 
an agent." 


The majority opinion of the Supreme Court of Canada is to be 
preferred because the insured did not have any opportunity to verify 


the correctness of the answers later written by the agent. In fact the 


1 ene nen eC ee ne 


29955. at 876-77 


a 


nn eas lhmr””rt<—~SONS 


aot | 
7 a 


wre 


_ 


susvectd: exwenta baled Dacspetia wii os eh canagh S004 ere 
natin! Sty (th tte Goighh ned Atoaketh-ate wets Gage — 
. i ‘~ ~ ty tp RPE eee” | 7 
sad 
ie ‘le sh ai F. 


yo? goecitipas Ge teety ae7gs Joanay I” 7 
ars? aoitcallane a+ Supls ote donmmeat | ¢ PPRet 
‘tome ipo pet’ gadaeeopes 4204 2 antvast 
rat aetlggs wetel of boa Aneid yiossiqne> ue: 
vi min tide Bae epayeroo To eqet etda 
eVelia@os a3 teage €'ynnq@on off aumtgabed o') °° nas : 
si pt ‘ool Sout ooewieves sod? tc2 myoT ald 
herete bat bt 22 we veh do coddiiog’saee «OR; 
(Ieee! vat, avewine gaibaot aiwintw avol oA} 
(ate l dead edd) af » oS anege off ed bevouns © a 
by eieetowevon ofa Qatktivey To enpam ac bal 


wh mh ety teal searelqumy aa wet ents = eesP 
sens aif) yeTtue tiede ea dads blod 04 thelas 7 
ot arabic (a' weige]’ eedozad Qo. ssaneup ° Tied 
“ cleeqtig wicd oda stolqgmon, ~ 
| i aie Vv 
daowegsn , A olpisahit ao kedqo goliaoearb aid of 
aa! se Soe 


-. ) nie @eplemeaiat' Feb Shenblors wes.) 5” 
wh (EY ot ayedqvise et yawns add easbtotizgg 8 
tiel (ad bal dolaw woktestiqge eds to 210g 8 ey 
iene a Oe @! Getighy Bhd reve! Maald gro 6" Seek 
aul atv inenilTqge'ste a& wal ‘26 gottinog =< 
ovvenan ett heey Grivel geodakw erat @ bemgte, 7° Se 
- def 2F ope lfxeewe betd qlagolvetq sved dotde as f = 
a ous 


: , “nega ae a 
ar —- _ 
‘ed 6d) at abated M4 i709 aabagod ety to meltaldo yatrotam edT >” 
A> “eae . a | wipe -uas vw, 
vitvey os uTnnmetOgEe SOAHIRE 208 Bib he2vant ata summoed hi 


bd - 
- ry 


mf saat a sate eet Ss ts ees 


N 
« a) 
pa 


insured had requested the agent to come to his place and complete another 
form which the agent declined to do for reasons discussed above. 

The results of the case are desirable inasmuch as the agent. in 
completing the blank portions of the form already signed was treated as 
the agent of the insurer. The findings of the Supreme Court of Canada in 
this case may be compared with the recommendations of the U.K. Law Reform 


& © 2 & . . d 
Committee which inter alia provide: (07 


"(3) that any person who solicits or negotiates ‘ 
a contract of insurance should be deemed, 
for the purposes of the formation of the 
contract, to be the agent of the insurers, 


and that the knowledge of such person should 
be deemed to be the knowledge of the insurers." 


Although the approach of the Supreme Court of Canada, as reflected 
in the decision of Blanchette supra, is not entirely in conformity 
with the above recommendation, it is a step in the desired direction. 

It may be asked why the agency concept of "holding out" or agency 
by estoppel is not more often used in order to bind an insurer by its 
agent's acts. The normal law of ageucy in this respect seems curiously 
inoperative in insurance law, obliging the consumer to make his own 
enquiries at his own risk as to an agent's power to bind the insurer. 
This anomaly may be explained, perhaps, by the prevailing view that the 
agent is really the agent of the applicant, such as propounded by the 
"Newsholme rule". This common law approach is in serious need of revi- 


sion by statute. 


The problem of disclosure through the insurer's agent will not be 


oe Law Reform Committee Fifth Report (1957), para. 14. 
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completely eliminated until such time as an agent in soliciting or nego- 
tiating an insurance contract is regarded as the agent of the insurer. 

It is time to end the agent's dual representation and to elimi- 
nate a situation open to conflict of interest. An insurance applicant 
should be protected against an agent's wrongdoing, save in cases of the 
insured's own fraud. 

In summary, the trend of decisions indicates that in Quebec where 
non-disclosure or misrapresentation is made in the application by the 


19 


, 402 : 
insurer's agent, the application is binding on the company. Further- 
in ; ¢. 4 gts 403 Z 
more, the agent, in explaining the terms of the contract or the intent 
ri c an 04, : 
or scope of the question, is treated as the agent of the insurer. The 
extreme effects of the Newsholme rule have thus been circumvented in 
Quebec. 
In other provinces the. Newsholme rule has been followed. The 
agent in filling the application form is regarded as the amanuensis of 
405 : ae ; 
the proposer. Any knowledge possessed by the agent which is.inconsis- 


tent with the disclosures made in the application is not imputed to the 


insurer. This is based on the ground that if the agent knows about the 


a eh Ins. Co. of Paris v. Monette (1924) 38 an K.B. 309; Great West 
Life Ass. Co. v. Paris” [1959] Que. Q.B. 340 (C.A.); Compagnie . Equitabl e 


Veeteacne (1966) 55 D.L.R. (2d) 56 (Que. GAL). 


TUS Hiaiete West Life Ass. Co. v. Paris [1959] Que. Q.B. 340 nie 


Sa sa AG Equitable v. Gagne (1966) 58 D.L.R. (2d) 56 (Que. C.A.). 
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falsity of the answers, he is committing fraud upon the company which 
prevents his knowledge being the knowledge of the company. Furthermore, 
if he does not know the true answers, the knowledge cannot be imputed to 
the ee 

The cases also show that where the applicant can read the propo- 


sal form but signs the same without reading it, he adopts the answers 


written by the agent as his own and cannot later complain about the non- 


; . : — 407 
disclosure or misrepresentation made by the agent. 
In line with Quebec decisions, it has been held in Manitoba that 


where an agent is permitted to negotiate a contract of insurance, he 
has, by necessary implication, authority to explain their terms and if 
ae ee : ; fn ee an) ) = 
he fails in his duty, the insurer is liable. 
It may be noted that in the United States, by the overwhelming weight 
of authority, the agent in filling in the application form, is considered 
to be the agent of the insurer whether the incorrect answers written by 
the agent result through inadvertence, mistaken judgement, or fraud of 
ie 409 2 « = x fy : s = 4 
the agent. The doctrine that the agent, in receiving premiums 
and delivering policies of insurance, is the agent of the insurer 


and as to all other acts is the agent of the assured, has not been 


ooo 


“Tsereda v. Consolidated Fire and Casualty Ins. Co., [1934] 0.R. 502; 


St. Regis Pa Pa stry y Shop and “Baumgartner v. Continental Casualty Co. 


Seas 63 0.L.R. 337; [1929] 1 D.L.R. 900 (C.A.); Dorsht v. Trans- 
Canada Ins: Co. [1933] O.R. 98. 


“8 valgardson v. Contingency Ins. Co., 16 W.W.R. 177, [1955] I.L.R. 1-199, 


[1955] 5 D.L.R. 649 (Man.) 


SO yance on Insurance 461 (3d ed. 1951). 
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F : : 16 
accepted in all the states of the United States, (1° The reason for this 


has been put by the learned Mr. Justice Miller in the leading case of 


Union Mutual Ins. Co. v. Wilkinson: ‘++ 


"But to apply such a doctrine, in its full 
force to the system of ree policies through 
agents, . . . would be a snare and @ delusion 
leading as it has done in numerous instances, to 
the grossest frauds, of which the insurance 
corporations receive the benefits, and the 
parties supposing themselves insured are the 
victims. " 


te 


Mr. Justice Miller also made the following remarks as regards 


5 


: as ? ; : 12 
the responsibility of the insurer for the acts of its agent: 


"An insurance company, establishing a local 


agency, must be held responsible to the parties 
with whom they transact business for the acts 


and declarations of the agent, within the scope 
of his employment, as if they proceeded from the 
principal. 


: ; ae 413 
A number of cases were cited in support of the proposition. 


In conclusion it is submitted that any meanineful protection for 
the insuring public from the consequences of agents' acts or omissions 


must depend mainly upon statutory provisions. Such provisions should be 


4105 572. 13 Wall. 222, 20 L. Ed. 617, see Vance at 462-63. 
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framed in light of the precedents discussed above in Quebec, the 


. 415 
4 s b og Piel eS ~ ° 
United States, and the recommendations of the U.%. Law Reform 


d: 
Committee. 26 


Dae nee Act, BRad.O.. 2964. 0. 295,68. 240, Stats. Condition 7. 


41S Sie Vance on Insurance 461 (3d ed. 1951). 


HOG x, Law Reform Committee Fifth Report (1957), para. 14. 
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CHAPTER THREE 


CONCLUS TONS 


- 


I. CRITIOUE OF THE CASE LAW 


The cases discussed in the two preceding chapters have borne out 
the thesis that consumers of insurance in Canada and England have been 
placed in a disadvantageous position by reason of a strict duty to dis- 
close material facts to the insurer at their own initiative while applying 


o 


for coverage either personally or through the insurance agent. 
A. GENERAL 


The difficulties of the consumer are increased by reason of the 
doctrine that an agent in filling out the application is the agent of the 
: = Bae. : 3 ,4 : 
insured and any non-disclosure, misrepresentation, or fraud’ terminates 
the insured's right of recovery under the policy. It is submitted that 

; P 5 Be eee P 
section 490 of the Alberta Insurance Act, 1970,” authorizing the Superin- 
tendent of Insurance to revoke the certificate of authority of any agent 


where he is found to have been guilty of misrepresentation, fraud, deceit 


tn ee nie er nc A ae a ae ee A ER NE He 


Saista v. Continental Ins. Co., [1948] O.R. 270, .15 1.L.R. 38, 11948] 


be 
“Rocco v. Northwestern National Ins. Co., 64 9.L.R. 559, [1930] 1 D.L.R. 
472 (CAs). 


PR.SLAL 170, mc 18h. 
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or dishonesty does not sufficiently protect the interest of the consumer. 

An insurance applicant should be protected against an agent's 
wrong doings, save in cases of the insured's own fraud. Insurers should 
be allowed to protect themselves against the unfaithful acts of their 
agents, but not at the cost of consumers of insurance. In the light of 

F 6 ; 7 
precedents in Quebec’ and the United States, and the recommendation of 
the U.K. Law Reform Comittee it is suggested that an agent, in soli- 
citing or negotiating a contract of insurance should be deemed to be 
the agent of the insurer for all purposes of disclosure and any know- 
ledge of material facts possessed by the agent should be regarded to be 
the knowledge of the insurer irrespective of the class or category of 
agent involved. 

A second problem area arises because the materiality of facts 
required to be disclosed is judged solely from insurers' point of view. 
This has added insult to the injuries of consumers of insurance. An 
honest and prudent insured may not know until after the claim has arisen 
that certain facts were allegedly material. Whereas, an insurer having 
the vast experience of the insurance industry, a huge inventory of claims 
to rely upon, and its own means of inquiry, has been in a position all 


along to know which facts are material. Moreover, legislatures have not 


Pi aerance Act, B.S.Q, 1964, oe. 295, ¢. 240, Statutory condition 1. 


oUg Vance on Insurance 461 (3d ed. 1951), footnote 27. 


a a Law Reform Committee Fifth Report (1957), para. 14. 


Mutual 11 Life Ins. Co. v. Ontario Metal Products Co. , (1924) S.C.R. 35, 
ICEL ee ey reversing 54 0.L.R. 299. Aff'd,. [1925] 1 W.W.R 
Seeye i925] A.C. 344, (1925}] 1 D.L.R. 583. 
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so far taken any step to point out to the insuring public what facts are 
material, disclosure of which is essential at the time of original appli-~ 
cation or upon renewal, 

The courts have accepted the test of materiality as that of a 
ft 4 bl “ i 10 e qs Cae . « 
reasonable insurer", An insurer, by calling its paid officials, may 
establish that the facts in question were material from its point of view 
2 =; b a _ _ « Wied ms Te 
without being required to prove the practice of a reasonable insurer. 
This may lead to the replacement of the “reasonable insurer's" test of 
materiality by a test of the "particular insurer". Moreover, the legal 
test of materiality being that of a "reasonable insurer", the basis clause 
still operates against the insured. 

it is suggested that the reasonable insurer's test is not at all 
desirable and should be replaced by the test of a "reasonable insured" 
as suggested by Mignault J., of the Supreme Court of Canada, in the 


o 


: ' a 12 : 
leading case of Mutual Life Ins. Co. v. Ontario Metal Products ~ and the 
7 Gi 13 ¢ 5 o 
U.K. Law Reform Committee. If the reasonable insurer's test is to be 
maintained, it is suggested that in the interest of justice and fairness, 
the insurer should at least be required to prove that its view of what 


facts are material is in harmony with reasonable practice in the insurance 


industry. For this purpose, the opinion of the independent expert 


Henwood v7. Prudential Ins. Co., (1967) 3.C.ke 720, (1967), 64 D.L.R. 
(2d) 715 affirming the Ontario Court of Appeal (unreported), which 
Bee ae 1.965) L.UsRs- 1-154 
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witnesses drawn from the insurance industry should be required to show 
the reasonableness or otherwise of the practice in question. 

The burden of proving unreasonableness cf insurer's practice 
has apparently been shifted to consumers of insurance. This is an 
unduly heavy burden on the insured. In mie oor his 
relatively feeble financial position, the insured is generally unable 
to prove the materiality or otherwise of facts allegedly concealed or 
misrepresented. It is submitted that the unopposed testimony of insvurers' 
paid officials, who may give partial evidence, should not be accepted 
as sufficient discharge of the onus upon the insurer. 

it is suggested that evidence of expert witnesses not employed 
by the insurer and preferably drawn from the insurance industry and 
Insurance Bureau of Canada be accepted as tending to show the reasonabie- 
hess or otherwise of the practice in question. Even in cases where the 
individual insurer establishes that its practice was not inconsistent 
with other companies, the courts should examine whether the practice by 
the insurance industry is a healthy one. 

Moreover, the cost of engaging the experts should be borne out 
by the defending insurer irrespective of the outcome of the case, because 
a finding on materiality will benefit the insurance industry. The rela- 
tively feeble financial position of the insured justifies such a course 
of action. 

In another area, an insurer should not be allowed to raise a 
legal defence based on mis~statement of facts, where the insured can 


establish that the disclosure in the proposal form was true to the best 


of his knowledge and Helier The insured should only be penalized where 
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he acts in bad faith, The onus of proving bad faith must be on the 
insurer. 
Life insurance contracts in Canada can be avoided for innocent 


c 


; : may 315 
non-disclosure or misrepresentation ” and fire insurance contracts for 
ag = ra o a a ae 16 1% 6 * ~ . o e * 
innocent misrepresentation. This has further prejudiced the position 
of insured. In the absence of knowledge of materiality of facts on the 
part of the insured, insurers should not be allowed to repudiate Liabi- 


lity on the ground of innocent non-disclosure or misrepresentation. 


Moreover, the cases have also demonstrated that an insured under 


a life insurance policy who deliberately conceals or misrepresents material 


17 ; ; F 
facts has suffered the same consequences as an innocent insured who 


‘ : : : 18 
makes a misrepresentation honestly and in good faith. Both types of 


6 


insured have been subjected to repudiation of contract with no return of 
premium. So long as the defence of innocent non-disclosure or misrepre- 
sentation is aveilable to the insurer, any meaningful reform in this area 
will not be possible. 

The cases have shown that an insured in Canada may be under a 
strict duty to disclose material facts within his knowledge about which 
no question is asked in the application whether the insured thought them 
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19 
material or not. It is submitted that this is too much to expect from 
consumers of insurance. The insured in England is required to disclose 
at his own initiative every material circumstance known or which ought 


r 


to be known by him.” The former is, therefore, somewhat better Ba 
than his counterpart in England. The insurer has not been legally con- 
strained to frame questions in such a manner ag to elicit ell the material 
information needed. It is suggested that insurers be placed under a 
Statutory duty to frame specific and appropriate questions before being 
allowed to base a legal defence upon the non-disclosure of allegedly 
material facts. They should be precluded from asserting any defences 
based on non-disclosure of facts which fall outside the purview of 
questions asked. 

Apart from the specific questions, the law in all provinces 
should enjoin upon the insurers to print in a conspicuous manner not 
only the statutory duties but also the rights of the insured. 

The average insurance consumer has rarely, if ever, enjoyed a 
strong economic position from which to negotiate the terms of his insurance 
contracts. What room to negotiate he might have enjoyed historically 
has disappeared in an age of huge insurance companies and "fine print" 


standard policies given approval under statute. The Consumer Affairs 


; ; (a : ' 
Act of eiperen and the Consumer Compiaint Officer in the office of the 
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Sta Chapman v. Accident Fire Ins. Co., (1929) 37 O.W.N. 320. 
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fe sate is no Consumer Complaint Board in the office of the Superinten- 


dent of -Insurance in Alberta. An Investigation Officer, with two 
assistants, hear the complaints of consumers to bring about compromises 
but have no authority to enforce their decision. 
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Superintendent of Insurance in Alberta, do not provide sufficient pro- 
tection for consumers of insurance. 

Presently, the Superintendents of Insurance in different provin- 
ces of Canada are vested with wide powers to scrutinize and approve the 
application forms and policies. The task of screening may require 
expertise beyond that presently available in the offices of Superinter- 
dents, especially in view of their other important functions such as the 
scrutiny of the financial affairs of insurers under present legislation. 


e 


It is suggested that application forms, policies, endorsements, 
renewals or continuation certificates drafted by insurers should be 
subject of thorough screening and approval by a tribunal consisting of 
consumer representatives and legal and insurance experts. An appeal 
against decisions of the tribunal should lie to the provincial Supreme 
Court. Where, however, insurance companies do not submit their forms to 
the tribunal or fail to secure its approval, the law should provide that 
any defence based on breach of policy terms, warranty or conditions 
should not be entertained by the courts. Moreover, the Superintendents 
of Insurance in the different provinces of Canada should attempt to remedy 
the lack of uniformity and cohesiveness in each of the provincial insurance 
statutes and direct their efforts towards the improvement of the law in 
the important area of the duty of disclosure. 

It is also suggested that some kind of advisory or educational 
body be set up to explain essential features of insurance to consumers 
to acquaint them with the requirements of insurance industry and about 
their statutory rights and duties. 

It is submitted that the unequal application of the so~cailed 


doctrine of uberrima fides is to a great extent responsible for the 
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difficulties of the consumers of insurance. The duty of disclosure is 
reciprocal but is only exacted from the proposer for insurance. The onus 
of good faith on the insurer is manifested by a tendency of the courts 


: ns DS 2 
to construe contra preferentem, find esteppel against the company, 


25 


to lean in faveur of insurable interest and to relieve against for- 


26 
© “ ® 4 * * c 
feiture’ where possible. But this is not good enough because courts 


wT 


a6 ' ee 27 : 
do not uniformly make use of these devices. It is suggested that 


uberrima fides must be fairly applied to both the parties. 
It is proposed that the law should also provide against misre- 
P & 
presentation and false advertising by the insurers as to policy contracts 
and the benefits offered. 
cials to the effect that if the facts allegedly concealed or misrepresen— 
ted had been truthfully disclosed, they would have stipulated for a 
; : paid ie ; 28 
higher premium or declined the risk. It is submitted that this conten- 
tion of insurers, even if acceptable, should not allow insurers to repu- 


diate liability as they gain premiums as a windfall profit. It is 


ee dexabul V. Car & Gen. Ins, Corpn... [1931] 2 WoW.R. 586. (1931) 3 
Vi date cael, (ALLE. S.C). 


stp arise w. Can. Security Ase. Co., [1965] 2:0,K. 482, 51 D.L.8, (2d) 193. 


Wolfe —. Oliver (1973) S34 D.L.R. €3d). 669. 


weer eee 


2 cura, n. 23. 
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1-283 (B.C.S.C.). Contra proferentem and estoppel not applied. Marks 
v. Commonwealth Ins., [1972] I.L.R. 1~484 (Ont. S.C.), insurable 
interest not found. 
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suggested that in the absence of bad faith on the part of the insured, 

if the facts subject to the non—disclosure or misrepresentation would, if 
disclosed, warrant a higher premium, the difference between the actual 
premium chargeable and the premium received, with interest thereon, 
should be deducted from the insurance proceeds. 

Apart from fraud on the part of the insured, the insurer would 
then be left with one complete defence, namely, that it would not have 
accepted the risk if the material facts had been truthfully disclosed. 
The defence is reasonable in circumstances where the insurers can establish 
by industry practice that such risk is totally unacceptable. To meet 
these situations, the courts should be prepared to determine whether the 
facts withheld or misrepresented are serious enough to entirely preclude 
the acceptance of the risk. It is suggested that so long as the risk is 
acceptable with a reasonably higher rate of premium, coverage should not 
be denied and, in the absence of bad faith, claims should be paid. 

The cases have also demonstrated that the underwriters regard 
previous cancellation or refusal of risk as an important circumstance 
for the acceptance of the rise? It is submitted that the insured, not 
normally equipped with knowledge of insurance matters, shoulders all the 
burden of disclosure where as the insurer, being well versed in them 
only looks to the representations made with virtually no burden to dis- 
charge. It may be noted that in England, an applicant for marine insu- 
rance is not required to disclose previous refusals Ser of 


inatesnke. °° It is submitted that where the refusal or rejection is 
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based on legitimate underwriting considerations, it may be regarded as 
material but not in cases where it does not affect the quality of the 
risk. There is no reason why an applicant should not be in a position to 
obtain a policy after he has been refused once on flimsy or arbitrary 


grounds. 


It is suggested that the law should lay down a qualified rule 


to the effect that if a refusal or cancellation is not based on legitimate 


tr 


underwriting considerations, the insurer shall not refuse to issue a 
policy or avoid a claim on this ground. If it is based on such grounds, 
but the risk is still acceptable, the insurer should be under an obliga- 
tion to entertain it and may charge a higher rate of premium or the 
differential premium as the case may be. In the event of dispute as to 
the acceptability or otherwise of the risk, the evidence of independent 
expert witnesses, as suggested earlier, may be admissible. Moreover, an 
application should only be considered as having been rejected if it has 
been acted upon by the fconeee 

It seems that the courts have applied different tests as to 
fraudulent omission concerning cancellation of earlier policies of 
insurance. They have found that where an applicant knew about the 
earlier cancellation and its materiality from an insurer's point of view, 


32 : 
the omission was fraudulent. Conversely, such an omission has also 


been held to be dnetver eae 
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iether v. Metropolitan Life Ins. Co.; [i925] s5.C.e. 600, [1925] 4 
D.L.R. 439. Dissenting opinion of Mignault and Rinfret JJ., in the 


Supreme Court of Canada. 
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The insured and innocent third parties have also suffered because 
the courts have not strictly enforced the provision in the provincial 
Insurance Acts stipulating for a fifteen days’ notice of cancellation of 
ze we 34, pi wed . 
insurance. It is suggested that the statutory notice should apply to 
all termination of coverage, whether effected unilaterally or by mutual 
consent in order to protect the interest of the innocent insured and 
victims of motor vehicle accidents. 

The courts in Canada have found waiver of information in cases 
where an applicant fails to answer a question in the application for 
insurance or draws a dash and the insurers Lave accepted the applica- 

: : ee ; , a 
tions without requiring the insured to supply the omission. 

: oaks ee a7 

In Alberta and Manitoba, an answer penned with a dash has been treated 
as a negative answer because the courts in those cases have felt that 
the insured was telling a lie. t is submitted that the rule should 
be that where a question is answered with a dash and the non-disclosure 
results as a fault of the agent the insurer is deemed to have waived the 
information. In the absence of clear cut legislation, a shrewd agent, in 
the Provinces of Alberta and Manitoba, may get away from the effect of 


false answers merely by placing a dash, and the insurer, by retaining 


the premiums, will benefit from the act or omission of its agent. This 


$4eilis ~ London—Canada las. Co,, [1954] 1 DUB. Jes (6 -Coge). 


Se eakek v. Howick Farmers Mutual Fire Ins. Co., (1917), 40 O.L.R. 158, 
BO seks 139; Sinclair vy. Can. Mutual Fire Ins. Co., (1876) 40 ULC. 


Q.B. 206 (C.A.). 


365 AS8H ¥. Queensland Ins. Co., 56 W.W.R. 215, 5/ D.L.R. (2d) 131, 
T1966] I.L.R: 1-171 (Alita. S.C,). 


3IHoey v. Merit Insurance Co., [1971] I.L.R.,1-417 at 1274. 
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can be detrimental to the interest of the insuring public. 

It is also suggested that insurers be placed under a statu- 
tory obligation not to accept an application for insurance unless 
all the questions in the application have been answered. ‘The enactment 
should also provide that notwithstanding this provision, if an insurer 
elects to accept an application with a dash or blank answer, it shall 


be deemed to have waived the question and no legal defence based on such 


a non-disclosure will be sustained. 


B. FIRE 


In the area of fire insurance, it is suggested that insurers in 
all the provinces of Canada should be under a statutory obligation to 
publish prominently in the application for insurance all the material 
facts required to be communicated either when applying for original 
insurance or upon renewal. The proposer should be vividly warned of 
the conseyjuences of non-disclosure or misrepresentation. Precise periods 
of time for the disclosure of previous fires should be specified. 

The cases have borne out that insurers regard the incendiary 
dangers to the insured or neighbouring property as a material circum- 
stance which the applicant for insurance must disclose although there 
may not be a question in the application in that regard and the grounds 
of apprehension may later transpire to have been Ee ododee © Can it be 
expected of an average insurance consumer that he know ebout the appre- 
hended threats to the neighbouring property and their materiality from 


an insurer's point of view? It is suggested that the law should 


0 en ern 


38 chapinan ‘v. Can. Accident Fire Ins. Co., (1929) 37 O.W.N. 320. 
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specifically provide that the non-disclosure of apprehended incendiarisn 
to the neighbouring property will not invalidate the policy if it was 
not known to the applicant while applying for insurance coverage. 

ft has also been held that non-disclosure or misrepresentation 
as to title of the property is a fact material to the acceptance of the 
risk and may affect the validity of the policy. Purchasers under agree- 
ment of sale, and those having tax liens but with a right of redemp-~ 

40 
ion, have been held as having an insurable interest. It is suggested 

that the application form should specifically provide that a person 
having no insurable interest cannot insure. The proposal form should set 
forth specific excluded risks, such.as that of a nominal owner, a person 
expecting to acquire insurable interest, a shareholder in the assets of 
the corporation, or an unsecured creditor in the assets of its debtor. 
Moreover, it should also be pointed out in the application that the 
property of any person other than the insured is not protected unless 
the interest therein is specifically stated in the application. 

An assignee of a fire policy is not protected from the effects 
of non-disclosure or misrepresentation made by the assignor unless the 
insurer expressly accepts the assignee in terms as in a new insured. 


Where, however, the insurer fails to obtain a de novo application from 


the assignee, the courts may find that insurers cannot raise a defence 


2) crahadl v. Wawanesa Mutual Ins. Co., [1924] 2 D.L.R. 419, affirming 
[1923] 3 W. Witas, 418, 32 BeC. Reo Gln LLOZST Si Ded. Rs 96 WC Anes 
farm v.7Westchestera Rhine Ings Co, [1952] O:Ragw, ALQaZ ly i daR. 355, 
110527] 2, D. Lwha 281 31 aff'd. [e531 0.8, 378, (1953) 2 DANK? 655, [2953] 
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sO arena v. Atlas Ass. Co., [1924] 2 W.W.R. 467, [2924] 2°D. La. 836 
(Alta. S.C. ie 
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against the dedtedae te It is suggested that the law should provide 

that where the insurer accepts the assignee as a new insured and does not 
require a de novo application, the assignee shall not be bound by the 
representations made by the assignor, This would save an assignee from 
the acts or omissions of the assignor as the former may be innocent and 
have paid insurance premiums over a number of years before being met with 
any defences available against the assignor. 

It has also been held that an applicant for insurance should 
disclose particulars of mortgage, liens or other encumbrances, foreclosure 
proceedings, arrears of taxes, and other facts which are material to the 

42 
risk. It is suggested that the insurer should frame specific questions 
if it wants detailed information on these matters. 

If a mortgagor fails to honour his duty of disclosure, the mort- 
gagee, in the absence of the standard mortgage clause, cannot escape the 
consequences of mon-disclosure or misrepresentation made by the former. 
The interest of the mortgagee is subject to be defeated by any fraudulent 
omission, misrepresentation or breach of any statutory condition. Section 

43 
222 of the Alberta Insurance Act, 1970, does not sufficiently protect 
the interest of the mortgagee as it merely provides for statutory notice 


to loss payees before cancellation of policy. It is submitted that section 


222 should be amended to provide that the loss payee who has given value 


4h pringfield Fire and Marine Ins. Co. v. Maxim [T9GGT beo«k. OOo, 13 


Spr ne ins, Co, Maxim 
I.l.R. 108, [1946] 4 D.L.R. 369, affirming [1945] 3 W.W.R. 705, 13 
I.L.R. 7, [1946] 1 D.L.R. 537 which rev'd. [1945] 3 W.W.R. 209, 12 
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for his interest in the property shall not be prejudiced by any act, 


neglect, omission or misrepresentation attributable to insured. 


C, LIFE INSURANCE 


ENP me em aN 


In the area of life insurance, answers to questions on medical 
examination may be written cut by the company's doctor and the application 
signed by the proposed assured without reading it. Where any omission or 
misrepresentation is referrable to the fault of company's medical exa- 
miner, the courts have found the insurer liable as the medical officer 

A Ak 
is the company's representative. It is suggested that this should be 
embodied in the Insurance Act. This same rule should equally apply to 
cases where non-disclosure or misrepresentation results from the fault 
of the insurance agent. The problem of the insuring public might thus 
be alleviated to a greater extent. 

It has been held that a proposed assured in life insurance should 
disciose previous physical examinations, x-rays, electrocardiograms or 
normal check ups which do not reveal any disease or symptoms of Higeeses: 
In the absence of searching questions emphasizing their importance to the 
insuring public, an average consumer should not be expected to disclose 
such facts. Moreover, a consumer can hardly know that there could be a 


difference of opinion in the medical experts as to the result of the 


examinations and that he must disclose them notwithstanding the assurance 
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eee v. National Life Ass. Co., (1908) 12 O.W.R. 359 (C.A.)3; Lacroix 
v. L' industrielle Compa pagnie d'Assurance Sur La Vie [1970] Tek tele 


ab 875. 


“Murphy v. Sun Life Ass. Co., 50 W.W.R. SEI eee OND iad) 4a.) ch. 965) 
TLR. 1-142 at 708, affirming 47 W.W.R. 47, 44 D.L.R. (2d) 369, [1964] 
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of a number of doctors that he did not suffer from any disease, *° BEM La, 


thereofre, suggested that if the insurer fails to frame appropriate 
questions, the law should provide that the insurer shall not be allowed 
to base a defence on grounds of non-disclosure or misrepresentation. 

The cases have shown that where the proposed assured is not 
subjected to medical examination by the insurer, the courts have preven- 
ted the insurer from escaping liability if the error was inadver- 


47 
tent. In industrial assurance, a condition in lieu of medical ex 


be 


mination is attached stipulating that the policy shall be void if the 


48 


ed from a specified disease It is suggested that if no 


assured sufi 
medical examination is required by the insurer either in life insurance 
or industrial assurance, the insurer, in the absence of bad faith on 


the part of the assured, should be under an obligation to pay the claim. 


The courts have accepted the plea of the insurers that non—disclo- 


sure or misrepresentation of certain facts is material even in circum— 
49 : 5 
stances where the death has resulted from natural or accidental causes 


and which were completely unconnected with the act or omission of the 


insured. This plea seems weak and lopsided because the cause of the 
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death is not the disease complained of, The insurer will not be preju- 
diced if he is allowed to charge a differential premium, as sug ggested 
earlier. The insurer should not, therefore, be allowed to negative the 


beneficiary's claim in such cases 


D. AUTOMOBILE INSURANCE 


yen PINE Daria 2 cnn anh pa tyne 


In the area cf automobile insurance, cases have borne out that 

1 = a Le om eames ae = “ 2 = 4 = 5h 

wnere an appiicant for coverage has knowingly failed to disclose or 
misrepresented previous accidents, ~~ his right of recovery under the 
policy is forfeited. The insurers, however, have not been required to 
establish that they would not have accepted the risk if the previous acci- 


dents had been truthfully disclosed. Involvement of insured in a few 


accidents does not necessarily mean that the risk is not acceptable. 
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It is suggested that if a urance be compulsory, all reason- 


able risks should be covered. Moreover, in the absence of bad faith on 

the part of ce use the defence of non-disclosure or misrepresentation 
of previous accidents should be abolished by amending legislation and 
replaced by a system of differential premiums depending upon the nature 

of each risk insured. Where the insured discloses accidents, premium 

for each accident should be loaded. An insured having no record of claims 
should be given a discount upon renewal. 


Courts have allowed the insurers to deny liability to the insured 


in cases where the former had received an abstract of the applicant's 


tRertrand v. Compagnie Francaise de Phoenix [1946] Que. K.B. 81, I.L.R. 
Vor o- 14 ~at~ 33. 


*.annigan v._U.S. Fire Ins. Co., [1956] O.W.N. 469, [1956] I.L.R. 1-225. 
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driving record but had not repudiated the once It is suggested 
that insurers should apply to the Minister of Transport for an abstract 
of the driving record of the insured. In cases where such abstract is 
issued, they should be estopped from pleading non-disclosure or mis- 
representation of previous accidents which appear in the abstract. 

The cases have also demonstrated that insurers can avoid lia- 
bility if they can establish suspension or cancellation of a driving 

54 
license. It is suggested that where such facts are not disclosed or 
are misrepresented to the insurer, indemnity should not be denied, except 
in cases of bad faith on the insured's part. Rather, a differential 
premium should be charged if the proper disclosure of such facts would 
have increased the risk. This result is desirable both from the point of 
view of the insured himself and from the viewpoint of third persons who 
suffer personal injuries or property damage as a result of the insured's 
operation of motor vehicles. Present legislation protects such innocent 
third parties to a limited extent only. 

The insured is under a strict duty to disclose on each renewal, 
any suspensions or cancellations of a license occurring during the currency 
of the preceding policy or renewal although the insurer may not require 
a de novo application. This is so despite the fact that the attention 


of the insured is not drawn in the original application to the fact that 


Jer esc v. Co-op. Fire & Casualty Co., 67 W.W.R. 469, [1969] I.L.R. 
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he has such a duty upon renewal,” 

It is suggested that the application form for automobile insur- 
ance approved by the Superintendents of Insurance should contain a 
warning in vivid red ink that the insured is under an obligation to 
disclose the required information on further renewals. In the absence 
of such a provision and upon the failure of the insurer to require a 
fresh application on renewal, no legal defence based on the non-disclo- 
sure of such information should be entertained by the courts. 

The cases have borne out the fact that innocent third party 
motor vehicle collision victims are not protected in cases where the 
true owner of the vehicle, for one reason or another, does not arrange 
insurance in his own name but enters into a sham transaction with another, 

ig 

who, for the convenience of the true owner, becomes a supposed owner. 
Application for automobile insurance is then made by the supposed owner 
who falsely represents himself to be the true owner. In case of accident, 
victims cannot be indemnified because the supposed owner has neither the 
true ownership nor control over the use of the vehicle and no insurable 
interest. The policy does not cover the true owner because he is not a 


named insured and cannot be said to be driving the vehicle with the per- 


mission of the supposed owner as the named insured. 


The courts have failed to uniformly enforce the provision of 


-rurgeon v. Atlas Ass. Co., [1969] $.C.R. 286, [1969] I.L.R. 1-259 (sub 
nom. Turgeon v. Fortin). 


Sener wer Busse. {1940} S VCR. 506. / Lei. Re 24/,. 11960r 3 Se 1d. 
affirming 7 I.L.R. 44, [1940] 1 D.L.R. 97 which rev'd. 7 I.L.R. 49 
(sub nom. Johnson and Kwaluk v. Bussel); Minister : of 7 Transport v. 


London | & Midland Gen. Ins. BO (1971) bed), hae R. (3d) 643 (QnteseG.A. ) 
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section 306(5) of the Alberta Insurance Act, hee to the benefit of 
58 
the victims, The insurer under this section can be prevented from 
Claiming that a motor vehicle liability policy issued by it is not a 
motor vehicle liability policy. 
It is suggested that in order to protect victims, section 306(5) 

of tel Alber “ Ai aQ11ra: be be | 59 at > 2 

he alberta Insurance Act, 1970, and its equivalent legislation 
wen te 5 ae 60 te ; ; 
in other provinces should explicitly provide that an insurer is under 
an obligation to pay damages to the victims whether the policy issued b: 
it to the named insured is an owner's policy or not. The insurer may, 
however, be entitled to reimbursement from the insured, i.e., the supposed 
owner because he has falsely represented himself as the true owner and 
thus induced the insurer to enter the contract. In such eventuality, 


the supposed owner will be rightly penalized for making a false repre- 


sentation as to ownership. 
II. CRITIQUE OF STATUTORY PROVISIONS 


The provisions in the provincial Insurance Acts do not set out 
proper standards of disclosure. Drafting as between different parts 
of the Insurance Acts is not uniform and even in particular parts of 


the Acts, there are different standards prescribed. It seems that the 


ee LTO Ci LOY 


ite v. Oliver (1973) 34 D.L.R. (3d) 669. [Section 306(5) applied}: 
Comer v. Bussel and Minister of Transport v. London & Midland Gen. 
Ins. Co., supra, [section not applied]. 
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draftsmen are not clear in their minds as to the present common lar 


position and as to the results to be achieved. 


A. FIRE INSURANCE 


In fire insurance, statutory condition 1 enacted under section 
(OSE rs GE eee Fe ser. 1979.02 
ox the Alberta insurance Act, 1970, provides for avoidance of a 
contract in cases of fraudulent omission or non-disclosure of material 
facts but only affects the property in relation to which non-disclosure 
or misrepresentation is made. The statutory condition warrants several 
comments. 
It is very difficult for an insurer to prove fraud on the part 
of the insured and the latter may overcome the insurer's defence of non- 
disclosure by proving that he inadvertently forgot to disclose the 
* « ey e * « . 62 
aterial facts or in good faith believed them to be immaterial. More~ 
over, an insured may benefit by his own fraud because it does not affect 
the entire contract and the insured can still recover in respect of the 
63 , . ie 
property not affected. Conversely, an innocent misrepresentation 
avoids the policy as to property in relation to which misrepresentation 
is made. It is submitted that the statutory condition should act in fair- 


mess to both the insured and, the insurer. 


poeta o70, €. 187. 


Oc cinaberg v. New York Fire Ins. Co., [193704 DiieRe 965) (Ont. S.C. 


“Harten v. Grenville | Patron } Mutual Fire Ins. Co., [1938] 0.R. 500, 
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It, therefore, follows that in order to avoid a fire policy, 
omission must be fraudulent but a misrepresentation can be less than 
that ,, i.e,, innocent, aithough the insurer is prejudiced more on account 
of innocent non-disclosure of two fires than by the innocent misrepresen~ 
tation as to one fire. This has resulted in a rather puzzling disparity 
between the position of two insured and requires the courts to make nice 
distinctions between non-disclosure and misrepresentation innocently 

;.. 04 
made. This anomaly is not justified unless it is supported by cogent 
reasons, which do not readily appear. 

The statutory condition has the effect of taking away the common 
law defence of innocent non-disclosure. Surprisingly, the legislatures 
have not deemed it desirable to extend this necessity for fraud to: mis- 
representation. 

The statutory condition is silent as to the effect of fraudulent 
omission or misrepresentation of material facts which do not relate to 
the property but which may have bearing on the acceptance of the risk, 
i.e., moral eee ne: 

The wording of the statutory condition is very wide in that it 
does not make specifically clear that the duty to disclose material 
facts arises only in response to direct questions in the application. 

It is surprising that a misrepresentation in order to avoid a 


fire policy may be innocent but if the property is innocently over- 


valued, it will not vitiate the policy in virtue of section 219 of the 


tp valor vaebonden Bes. Corpn. [1935] S.C.R. 422, [1935] 3 D-L.R. 129. 
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Alberta Insurance Act, 1970, The insured, in the event of total loss, 


[aa 


can recover the loss and the premium representing the difference between 
the sum insured and the appraised value of the property for purposes 

of the loss. It is submitted that the provisions of section 219 are 
little known and infrequently applied, 

Tt may be noted that in United States, only seven states have 
provided for fraudulent intent as an essential element of non-disclosure, 
In majority of the jurisdictions, insurers may repudiate the liability 
even in cases where the insured honestly and in good faith believed that 
the facts not disclosed were immaterial, provided that the insurer can 
establish their materiality from its point of peal 

It is suggested that the defence of fraudulent omission should 
be abolished and the insurer should be allowed to avoid a fire polLicyrat 
an insured in bad faith fails to disclose or misrepresents material facts, 
but where an insured can establish that the statement was true to the 
best of his knowledge and belief, no defence should be allowed on the 
basis of such mis-statement. Materiality should be judged from a reason- 
able insured's point of view and the burden of proving bad faith should 
be placed on the insurer. The entire contract should be void for non- 
disclosure or misrepresentation made in bad faith but the statutory con- 
dition should clearly provide that the duty to make full disclosure arises 
only in connection with specific questions asked. Moreover, the condition 


should spell out the effect of non-disclosure or misrepresentation relating 


S02 ek, 1970, c 1B? 


"Shi zman, Misrepresentation and Concealment in Insurance, (1970-71) 8 
fm, Bus. L.J. 119 at 130, 
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to moral hazards. 

Section 220 of the Alberta Insurance Act, warrapee is a unique 
piece of legislation as other provinces do not seem to have a similar 
Provision. »The section points out what facts the insurer must require 
a proposer to disclose in the application for insurance. It requires 
the "particulars of all previous fire claims made by the applicant" and 
whether any insurer has cancelled any fire policy or refused fire insur- 
ance to the applicant. The wording of the section will pose a problem 
where an insurer in his application for a policy has prescribed a precise 
period for the disclosure of fires and the applicant has disclosed accor- 
dingly. The insurer in such an eventuality may invoke the section to its 


benefit as the statut 


(D 


is deemed to override the requirements of the 
application form. The section in requiring disclosure of previous fire 
claims and cancellation of previous insurance over an indefinite period 
of time is too wide. The section, however, does not require the disclo- 
sure of incendiary dangers. 

It is suggested that the section should prescribe a period for 
the disclosure of previous fire claims and the section should also 


require the disclosure of incendiary dangers to the insured property. 


B. LIFE INSURANCE 


re mete en ak ee 


In life insurance, under section 240 of the Alberta Insurance 


Act, L970pSe and its corresponding legislation in other provinces, 
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a contract may be voidable for innocent non-disclosure or misrepresen- 


tation of material facts within the knowledge of the applicant or the 


life insured. The insured may thus be unable to recover the premiums 


paid. The predecessor to this section, enacted in 1926,'1 was more 
favourable to the insured as it required conscious failure to disclose. 
The present section may also impose an unduly severe duty of disclosure 
of material facts about which no question is asked. In the absence of 
fraud, this would be too much to demand from the insured who is not 
equipped to decide matters of materiality. 

It is suggested that the defence of innocent non-disclosure or 
misrepresentation be abolished, and the insurer should be allowed to 
avoid a life policy if the insured in bad faith fails to disclose or mis- 
represents material facts. Moreover, this section should make it clear 
that the duty of disclosure arises in response to questions in the 
application. 

A life insurance contract under section 241 of the Alberta 
Insurance Act, nooner, (¢ becomes incontestable after a period of two years. 
If the insured, who is guilty of non-disclosure or misrepresentation 
dies one day short of two years, the claim of the beneficiary is pre- 
judiced, but if he dies at any time after the said period, the benefi- 
ciary's interest is fully protected unless the insurer can prove fraud 
on the part of the insured. 


Where the facts withheld or misrepresented would have resulted 


in a higher premium if properly disclosed and the insured dies within 
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Mbatherta Insurance Act, 1926, c. 31, s. 202(2). 
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two years, it is suggested that the differential premium be charged for 
a full two years and that the contract be made incontestable vis-a-vis 
a claim by the beneficiary. This would bring to an end any inequality 
between the position of innocent beneficiaries whether the policy has 
been in effect for less or more than two years, save in the event of 


fraud provable against any party under a duty to disclose. 


C. AUTOMOBILE INSURANCE 


aan en Tse anton ee 


In automobile insurance, under section 287 of the Alberta 
Insurance Act, 1970, a claim by the insured is forfeited if he kno- 
wingly misrepresents or fails to disclose in the application any fact 
required to be stated therein. The word"knowingly" rules out any possi- 
bility of avoidance of contract for innocent non-disclosure or misrepre- 
sentation and is to be preferred as the insurer must establish non- 
disclosure or misrepresentation and the knowledge of material facts on 
the part of the insured. 

The section gives an impression that only a claim by the insured 
is forfeited and that a person other than the insured, e.g., a third 
party accident victim, is protected in the event of misrepresentation or 
failure to disclose material facts by the insured. But as indicated ear- 
lier, protection to the victims is limited in the view of section 306(5) 

74 


of the Alberta Insurance Act, 1970. 


Section 287 read in conjunction with subsection 194(9) gives an 
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impression that a misrepresentation or misdes scription made knowingly will 
forfeit a claim whether it be material or not unless it can be success~ 
fully argued that a “fact required to be stated" in the application is 


i ’ 4 7 \ . ’ ° * . © 7 a 
always material although a contrary judicial opinion has been expressed. 


It is suggested that only a non-disclosure or misrepresentation of 
material facts made in bad faith by the insured, judging the materiality 
from a reasonable insured's point of view, should invalidate the claim 


of the insured. Moreover, where the insurer fails to obtain a de novo 


application, the contract should be deemed to be renewed on the basis 


of information contained in the original application. The insurer 


should be precluded from using the defences which rely upon changes in 


material circumstances about which it has not seen fit to enquire. The 


insured should, however, be under a duty to give notice of changes 


sk occurring during the currency of the policy. 


a) 


material to the 
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The disparity in the standards of disclosure in different bran- 


ches of insurance may be summarized thus: 


" in fire insurance, made 


An omission must be "fraudulent 
"knowingly'' in automobile insurance but may be innocent in life insur- 
ance. Conversely, misrepresentation must be made "knowingly" in auto- 
mobile insurance but may be innocent in fire and life insurance. In all 
circumstances, the insured will be unable to recover indemnity with 
perhaps different results as to return of premiums. This is so because 
a fire insurance contract is "void", a life insurance contract "voidable" 


and a claim by the insured under a contract of automobile insurance is 


"forfeited" if the duty of disclosure as laid down in the respective 


Lesa mens 


ran 


Bbwlsod v. Prudential Ins. Co., [1967] §.C.R. 720, Mr. Justice Ritchie 
at 726. 


S 


2 


we ie «ats 7 oe 
at 


Lie ebiqaiwned yaa 
ah aatagobiqqa wi@iak .; 
e ane rgey weed pet 
 coxtanevanenelais vn ns om a 
ciitekresen wt gabgtet Jbewuagh wisi gl dats? bed ai, sda staal Ledraaam | 
mots att stqhtlevad Stione, <wotv lo gahog obereas: a(danouse. p wort: 
Cty wh 4 adedde op ¥fiak wipant qos wredy iavenitelt “ose a Be 
viaod ad} m+ beonaos od 9 bomesh of blouse jootiedo aft ynofsaobiqgn 7 
wemundt eat snoksmol lage dsaigite off ai bualeagos aotiniioyed, te 7 ; 

4 pshmeds woqw tira dete eonuelak oly gokey-eon? babelogag, ag biyode 

adi -oetupue oy SLT Anam pus Bad 22 ott syod= seeonsenugzss Salzesag 

ecewids Oh wian ow od you eo aebaw 2d tuyswod ¢blugde bewenk 

api ton wits te qandazus ads gabwh, gadriuaoe tess, ofa oa Laban 

“os Jame Sth ab wewpodeeah Yo. abemhange ofd ot, yattegeth edo. cgy 

wilt bottvencuw od yng eongtuedh to sada 
vl, area! @kt nk "Yeetubesa" ad dau, oukenkine. oe 

ape WOE) wh hasonah 06am tat nomsrunph ai donanun st "elaetwmadl = 

omihaye tk “et antwens” teats it 25m, aot sataawrqotala. veLoazavand, 89a 
Lin Ok sesinerineksk aA hen ead gh dnygonet ed yam aud sonerunnt ettlaw | 

Have eihoniiing wewsgna o2eldagu pd Litw, borwapt, add yseanasomicnte 

panens ob al abet ,smmtimey So Wrujen ot ee 23iueex guore2lip eqedzeg 

16 oamarenhy aitdvmntan eo 
ortavuqany a3 secechnihioaaial a lias iy 


ea 7 
: — 
ut 


tao 
KO 
Lo 


sections or statutory condition is breached. 

Mu . = vy llc ok © © 76 a : s 

‘Oreover, statutory condition 1°” relating to fire insurance 

ve 
and section 240 of the Alberta Insurance Act, 1970,° concerning life 
insurance provide that omission or misrepresentation must be of material 
facts whereas i 37 "St! che I qoute i 
acts whereas section 287 of the Alberta Insurance Aet, LOO; dealing 

with automobile insurance does not talk about materiality. 

Statutory condition 1 and section 240, due to unclear drafting, 


convey an impression that an insured in fire and life insurance may be 


under a strict duty to disclose material facts although a particular 
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question is not asked. In surance, the language of section 
287 is clear and the insured is under no obligation to make disclosure 


dehors the application. 


The duty of disclosure in fire insurance is to be found in a 
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Statutory condition © whereas the same in life and automobile 
insurance has been enacted in the substantive portions cf the provincial 
Insurance Acts. 


8 
Subsection 286(5) of the Alberta Insurance Act, 1970, requires 
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the insurer to publish on every application form and the policy for auto- 
mobile insurance, in a conspicuous manner, the provisions of section 287 
dealing with the duty of disclosure. Subsection 223(1) requires that 
statutory condition 1 dealing with the duty of disclosure in fire 
insurance be printed on every policy. There is no such requirement of 
publication for life insurance contracts. Subsecticn 286(5) is, there- 
fore, to be preferred. 


It must be concluded that the le 
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confused and confusing state. It must also be concluded that the con- 
sumer of insurance has not received legislative protection in the form 
of fair and coherent rules regulating the standards of disclosure in 

It is suggested that a uniform standard be prescribed for non-dis-— 
closure and misrepresentation in fire, life and authomobile insurance. 
Where disclosure would have warranted a higher premium, the insured, in 
the absence of bad faith on his part, should be allowed a claim subject 
to the charge of a differential premium. Where the risk would not have 
been acceptable at all, the claim may be avoided. The duty of disclo- 
sure should be regulated by substantive sections in the insurance statutes 
and they should be published on every application, policy form in all 
branches of insurance. Insurance companies should be penalized for 
failing to do this, 

It is suggested that the Association of Superintendents of 
Insurance direct their efforts toward clearing up the present 
lack of uniformity and cohesiveness in each of the provincial Insurance 


Acts and toward further improvement of the law in the important area 


of the duty of disclosure. It is hoped that the present study and the 
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reforms proposed may lead to further study and positive action. 


ITI __SUMMARY OF RECOMMENDATIONS 


The following proposals for reform arise out of the foregoing 


\ 


study: 

: he An insurance agent should be deemed to be the agent of the 
insurer for all purposes of soliciting applications and policies whether 
he acts innocently or fraudulently, or whether he acts in the insurer's 
interest or not. Where the applicant for insurance is guilty of 
fraudulent non-disclosure or misrepresentation his claim should be barred 
by reason of his fraud, and not by reason of any rule governing insurance 
agents. 

Ze A uniform standard should be prescribed for non-disclosure or 
misrepresentation in fire, life and automobile insurance. 

Where material facts have been misrepresented or have not been 
disclosed without bad faith or fraud on the part of the insured, a claim 
should be allowed subject to a deduction of the amount by which the 
premiums would have been increased over the term of the coverage had all 
material facts been properly disclosed. The extent of this increase 
in the premium could be determined by an appropriate tribunal with 
authority to take into account the opinion of insurance experts as well 
as representatives of the insuring public. 

Only in the event that the insurer could prove bad faith on the 
part of an insured, could a claim by that insured be avoided. 

3. In the event that the uniform standard for disclosure proposed in 


the second recommendation is not implemented, the common law test of 
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innocent non-disclosure or misrepresentation 
should be available for purposes only of increasing the premium as suggested 
in the second recommendation, but should no longer be available for 
purposes of avoiding coverage. 
nN If the second recommendation is not carried out, then in the area 
of fire insurance, the defence of innocent misrepresentation should be 
abolished and the policy should only be subject to be avoided for mis~ 
representation or non-disclosure made in bad faith. This would eliminate 
the present anomaly under subsection 223(1) of the Alberta Insurance Act, 
1970 which allows defences based on fraudulent non-disclosure or innocent 
misrepresentation. The entire contract should be voidable only for non- 
disclosure or misrepresentation made in bad faith. 
6. Application forms and policies drafted by insurers should be 
subject of thorough screening and approval by a tribunal consisting of 
consumer representatives and insurance experts to ensure that they conform 
to proper legal standards. Such a tribunal has already been suggested 
in the second recommendation for purposes of determining differential 
premiums. 
As regards disclosure, it is suggested that such a tribunal 
enforce the following minimum standards: 
(a) Insurers should be required to frame 
specific and appropriate questions in 
the application form. 
(b) Insurers should be obligated to print, 
in a conspicous manner, the sections 
dealing with the duty of disclosure and 
the statutory rights and duties of the 


insured, on every application and 
policy form in all branches of insurance. 
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(c) Insurers should be under duty to warn 
the insured that he is under an obliga- 
tion to disclose certain information on 
further renewals. 


4 


(d) Insurers should be required to vividly 

warn the insured, in the application for 

insurance, of the consequences of non- 

disclosure or misrepresentation. 
Le A publicly funded advisory or educational body should be set up 
to explain essential features of insurance to consumers. If thought 
appropriate, this function could be assigned to the tribunal already 
referred to in recommendation two and six. 
8. Insurers should no longer be allowed to deny coverage of a risk 
if that risk is acceptable at a suitable rate of premium. This is 
particularly desirable in areas such as automobile insurance where the 
consumer is constrained by law to obtain coverage. An insured having 
no record of claims should be given a discount on renewals. Insurers 
should no longer be able to refuse coverage or avoid claims for refusal 
or cancellation of insurance if such refusal or cancellation was not based 
on legitimate underwriting considerations. 
oS The statutory period should apply to all termination of coverage 
whether effected unilaterally or by mutual consent. This would give a 
minimum continued coverage even where an insured voluntarily surrenders 
the policy. Such a grace period would allow the insured to obtain new 
coverage without running the risk of a loss in the interim period. 
aA. If the insurer accepts an application with a dash or blank 
answer without insisting that the applicant supply the omission, it 
should be deemed to have waived the question. 
dd In the area of fire insurance, the Alberta Insurance Act should 


specify the precise period of time in respect of which an insured must 


disclose any fires he has suffered. This would make the Act consistent 


with the usual terms of the application form. 
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a2. Where the insurer accepts the assignee of the property as a 
new insured and does not require a de novo application, the latter 
should net be bound by the misrepresentations or non-disclosures 
attributable to the assignor. 

As In the area of fire insurance, whether or not a policy includes 
a standard mortgage clause, the provincial Insurance Acts should provide 
that a loss payee who has given value for his interest in the property 
should not be prejudiced by any act, neglect, omission or misrepresentation 
attributable to the insured. 

14. In the area of life and industrial assurance, where no medical 
examination is carried out and the insured establishes that the 


disclosure in the proposal form was true to the best of 


his knowledge and 
belief, non-disclosure of a latent disease should not, in the absence of 
bad faith on the part ef the insured, allow the insurer to avoid the claim. 
15. In the area of Eakomab ie insurance, if the insurer relies upon 
the driving record of the insured which appears in the abstract available 
to it, it should be estopped from pleading non-disclosure or misrepresenta-— 
tion of those accidents. 

ioe Insurers should be under a statutory duty to pay damages to the 
victims of automobile accidents whether the policy issued to the named 
insured is an owner's policy or not. For the protection of the interest 
of the victims, the law should imply consent of the insured in cases of 
use of the vehicle by a person with whom the insured has colluded in 
obtaining coverage. 

Ae The duty of disclosure in fire, life and automobile insurance 


should be regulated in a uniform manner. The present disparities in 


statutory conditions and substantive sections should be removed. Moreover, 
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all the sections should expressly provide that there is a duty to disclose 
only those facts which are material to the risk. 

ie The Association of Superintendents of Insurance should direct 

its efforts toward clearing up the lack of uniformity end cohesiveness 


in each of the provincial Insurance Acts and toward further improvement 


of the law in the important area of the duty of disclosure. 
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